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PREFATORY NOTE 


It is the purpose of this official publication to make available to 
the public, in an orderly and accessible form, decisions issued under 
regulatory laws administered in the Department of Agriculture. 


The decisions published herein may be described generally as 
decisions which are made in proceedings of a quasi-judicial (as 
contrasted with quasi-legislative) character, and which, under the 
applicable statutes, can be made by the Secretary of Agriculture, 
or an officer authorized by law to act in his stead, only after notice 
and hearing or opportunity for hearing. These decisions do not 
include rules and regulations of general applicability which are 
required to be published in the Federal Register. 


The principal statutes concerned are the Agricultural Marketing 
Agreement Act of 1937 (7 U.S.C. 601 et seq.), the Commodity 
Exchange Act (7 U.S.C. Chapter 1), the Grain Standards Act 
(7 U.S.C. 71 et seq.), the Packers and Stockyards Act, 1921 (7 
U.S.C. 181 et seq.), the Perishable Agricultural Commodities Act, 
1930 (7 U.S.C. 499a et seq.), and the United States Warehouse 
Act (7 U.S.C. Chapter 10). 


The decisions published are numbered serially in the order in 
which they appear herein as “Agriculture Decisions.”” They may 
be cited by giving the volume and page, for illustration, 1 A. D. 
472 (1942). It is unnecessary to cite the docket or decision 
number. Prior to 1942 the Secretary’s decisions were identified 
by docket and decision numbers, for example, D-578; S. 1150. 
Such citation of a case in these volumes generally indicates that 
the decision is not published in the Agriculture Decisions. 


Current court decisions involving the regulatory laws admin- 
istered by the Department will be published herein. 
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AGRICULTURE DECISIONS 


BEFORE THE SECRETARY OF AGRICULTURE 


UNITED STATES DEPARTMENT OF AGRICULTURE 


(No. 9117) 


In re MILK DEALERS’ ASSOCIATION OF METROPOLITAN 
NEW YORK, INC. et al. AMA Docket No. 27-125. Decided 
June 1, 1964. 


Withdrawal of Petition 


Decision by Thomas J. Flavin, Judicial Officer 


ORDER AUTHORIZING WITHDRAWAL 


In this proceeding under Section 8c(15)(A) of the Agricul- 
tural Adjustment Act (1933) as reenacted and amended by the 
Agricultural Marketing Agreement Act of 1937 and subsequent 
amendments (7 U.S.C. 601 et seq.), petitioners on May 26, 1964, 
requested, in effect, permission to withdraw the petition and the 
amendments thereto. Respondent consented to such withdrawal. 
Accordingly, the petition and the amendments thereto are hereby 
considered withdrawn. 


(No. 9118) 


In re MAPLEHURST FARMS, INC. AMA Docket No. M 2-10. 
Decided June 10, 1964. 


Producer-Handler Status—Effective Date of —Estoppel 


Market administrator properly administered milk marketing order which 
contains distinction between requirements for original designation as 
a producer-handler and for maintenance of such status and also pro- 
vides specifically that designation as a producer-handler shall be effec- 
tive on the first day of the month after receipt by the market admin- 
istrator of an application which is subsequently approved. The Govern- 
ment cannot be estopped by reason of alleged erroneous information 
given by one of its agents and the petitioner has not established that 
the market administrator failed to act promptly on its application. 


591 
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Mr. Elihu W. Goldin, of Brooklyn, New York, for petitioner. Mr. Joseph 
A. Walsh, for respondent. Mr. Benj. M. Holstein, Hearing Examiner. 


Decision by Thomas J. Flavin, Judicial Officer 


DECISION AND ORDER 


The recommended decision and order of the hearing examiner 
filed May 15, 1964, to which petitioner did not file exceptions, 
are adopted as the final decision and order in this proceeding. 


HEARING EXAMINER’S RECOMMENDED DECISION 
PRELIMINARY STATEMENT 


This is a proceeding under Section 8c(15) (A) of the Agricul- 
tural Adjustment Act (1933) as reenacted and amended by the 
Agricultural Marketing Agreement Act of 1937 and subsequent 
amendments (7 U.S.C. 601 et seq.), challenging the validity of 
a determination by the Market Administrator of the New York- 
New Jersey milk marketing order (7 CFR, Part 1002). Peti- 
tioner, a handler under that order, claims that the Market Ad- 
ministrator arbitrarily failed to act on applications for produc- 
er-handler designation which it filed in March and April 1962, 
and that such failure resulted in improper charges against 
petitioner in the amount of approximately $864 for milk which 
it handled during those two months. Petitioner contends that it 
was entitled to be treated as a producer-handler during March 
and April 1962, which would exempt it from the charges in 
question, and it asks that the Market Administrator be directed 
to accord such status to it for those months. 


Respondent’s answer denies any failure to act by the Market 
Administrator, or that petitioner was entitled to exempt status 
during March and April 1962, or is now entitled to any relief 
under its petition. 


An oral hearing was held in New York, New York, on March 
4, 1964, before Benj. M. Holstein, Hearing Examiner, Office of 
Hearing Examiners, United States Department of Agriculture. 
Elihu W. Goldin, Attorney At Law, Brooklyn, New York, ap- 
peared as counsel for the petitioner. Joseph A. Walsh, Office of 
the General Counsel, United States Department of Agriculture, 
Washington, D.C., represented the respondent. Louis Sudzin, 
petitioner’s secretary-treasurer testified for the petitioner, and 
Vincent Murphy, an official in the office of the Market Admin- 
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istrator in New York, testified for the respondent. After the 
hearing, counsel for the parties submitted proposed findings and 
conclusions and supporting briefs. 


FINDINGS OF FACT 


1. Maplehurst Farms, Inc., petitioner herein, is a New Jersey 
corporation with its principal office and place of business on 
River Road, Bound Brook, New Jersey, where it operates a milk 
plant from which it distributes milk in the New York-New Jer- 
sey milk marketing area. Petitioner is a handler as defined in 
the New York-New Jersey milk marketing order, hereinafter 
called the order, and is subject to regulation under the provi- 
sions thereof. Petitioner was incorporated on or about March 
1, 1962. Thomas Sudzin and Louis Sudzin are the president and 
secretary-treasurer, respectively, of petitioner corporation and 
each holds a 49 percent ownership interest therein. (Petition, 
paragraph (1); Respondent’s Exhibits 1, 2; Tr. pp. 7, 35). 


2. On March 14, 1962, the Market Administrator received an 
“Application for Designation as Producer-Handler” executed by 
petitioner on a form supplied by the Market Administrator, and 
submitted pursuant to section 1002.15(a) of the order. The 
application was signed on behalf of petitioner by the aforesaid 
Louis Sudzin, secretary-treasurer. In the application, petitioner 
stated in answer to specific questions that it was not currently 
receiving any whole milk, fluid skim milk, or cream “from any 
dairy farmers or other plant operators” (Respondent’s Exhibit 
1; Tr. pp. 7-9, 12-13, 35-36; 38-40). 


3. On April 9, 1962, an auditor from the Market Administra- 
tor’s office made an examination of petitioner’s plant records in 
order to verify the information contained in its application. Such 
examination disclosed that on March 1, 7, 11, 16, 21 and 28, 
1962, petitioner had purchased and received varying quantities 
of half and half and heavy cream from Plant No. 4, Metuchen, 
New Jersey, another regulated handler not affiliated with peti- 
tioner. Examination of the records of Plant No. 4 on April 27, 
1962, showed corresponding sales of the products in question to 
petitioner in March 1962. As of April 27, 1962, the records of 
said plant No. 4 showed that petitioner had purchased addi- 
tional quantities of milk and heavy cream from this handler on 
April 1, 9, 15, 17, 19, 21 and 27, 1962. In the course of his tes- 
timony, the aforesaid Louis Sudzin admitted the aforesaid pur- 
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chases by petitioner during March and April 1962 (Tr. pp. 16- 
17, 39-40, 48-49, 55-59). 


4. On April 27, 1962, Vincent Murphy, a representative of the 
Market Administrator, notified the aforesaid Louis Sudzin by 
telephone that petitioner’s pending application for producer- 
handler status was denied because of its purchases of milk and 
cream from outside sources. Murphy informed Sudzin that if 
such purchases were discontinued and a new application filed 
before the end of April, subsequent approval of such applica- 
tion would result in designation of petitioner as a producer- 
handler effective May 1, 1962. (Tr. pp. 21-23, 31, 59-67, 76-78). 


5. On April 30, 1962, Louis Sudzin personally delivered to the 
Market Administrator’s office a new application by petitioner 
for designation as producer-handler. Examination of petition- 
er’s records during May 1962 verified the statement in such 
application that petitioner was not receiving any whole milk, 
fluid skim milk or cream from “any other dairy farmer or other 
plant operators,” and on May 21, 1962, petitioner was notified 
by the Market Administrator that this application was approved 
and that petitioner was designated as a producer-handler effec- 
tive May 1, 1962 (Respondent’s Exhibit 2; Tr. pp. 29, 42, 65). 


6. In July 1962, the Market Administrator determined that 
under applicable provisions of the order, petitioner was obligated 
to the producer settlement fund in the sum of $862.28 and to 
the administrative expense fund in the sum of $22.25, for milk 
handled by petitioner in March and April 1962, and the Market 
Administrator billed petitioner for such sums. As of March 4, 
1964, the date of the hearing in this proceeding, petitioner had 
not paid the aforesaid sums (Tr. pp. 10, 29-81). 


CONCLUSIONS 


The sole issue in this proceeding is whether the Market Ad- 
ministrator properly interpreted and applied section 15 of the 
order (7 CFR 1002.15), which specifies the procedure and re- 
quirements for obtaining designation as a producer-handler, and 
the conditions under which such designation will be cancelled. 
The pertinent provisions of that section are as follows: 


Sec. 1002.15. Producer-handler. “Producer-handler” means 
a handler who, following the filing of an application pur- 
suant to paragraph (a) of this section, has been so desig- 
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nated by the market administrator upon determination that 
the requirements of paragraph (b) of this section have been 
met. Such designation shall be effective on the first of the 
month after receipt by the market administrator of an ap- 
plication containing complete information on the basis of 
which the market administrator determines that the require- 
ments of paragraph (b) are being met...... 


(a) Application. Any handler claiming to meet the re- 
quirements of paragraph (b) of this section may file with 
the market administrator, on forms prescribed by the mar- 
ket administrator, an application for designation as a pro- 
ducer-handler..... 

* ok ok a * 

(b) Requirements. 
* * K bd * 

(2) The handler, in his capacity as a handler, handles 
no whole milk, fluid skim milk, or cream other than that 
derived from the milk production facilities and resources 
designated as constituting the applicant’s operation as a 
producer-handler. 


bd - * 
(c) Cancellation. The designation as a producer-handler 

shall be cancelled... . 

* * * * x 

(3) If the producer-handler handles an average of 

more than 150 product pounds per day each or in aggre- 
gate of whole milk, fluid skim milk, or cream, which are 
derived from sources other than the designated milk pro- 
duction facilities and resources, the cancellation of desig- 
nation shall be effective the first of the month in which 
he handled such milk, skim milk, or cream. 


(4) If the producer-handler handles whole milk, fluid 
skim milk, or cream derived from sources other than the 
designated milk production facilities and resources in a 
volume less than specified in subparagraph (3) of this 
paragraph, the designation shall be cancelled effective on 
the first of the month following the third month in any 
six-month period in which the producer-handler handled 
such milk, skim milk, or cream: PROVIDED, That the 
receipt of up to an average of ten pounds per day each 
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or in aggregate of packaged fluid skim milk or cream shall 
not be counted for purposes of this subparagraph. 


* * * * * 


(e) Burden of establishing and maintaining producer- 
handler status. The burden rests upon the handler who is 
designated as a producer-handler (and upon the applicant 
for such designation) to establish .... that the require- 
ments set forth in paragraph (b) of the section have been 
and are continuing to be met..... 


There is no dispute as to the basic facts. The outside pur- 
chases of milk and cream which petitioner made while its March 
application was pending appear in its records and those of its 
vendor, and were readily admitted by Louis Sudzin, its secre- 
tary-treasurer. These purchases continued throughout March 
up to and including April 27, 1962. On that date, petitioner was 
notified by a representative of the Market Administrator that 
because of such purchases its application was denied, and it was 
advised to discontinue buying outside milk and file a new appli- 
cation, which it did on April 30. Examination of its records in 
May showed that the purchases had stopped and petitioner was 
thereupon designated as a producer-handler effective May 1. 


I 


In its brief, petitioner contends that the purchases in question 
should not have disqualified it under a reasonable interpretation 
of section 15, that it was entitled to producer-handler status 
effective March 1 or, at the latest, April 1, 1962, and should not 
be held obligated in any amount for these two months (Peti- 
tioner’s brief, pp. 2-4). In support of this position, counsel argues 
that since a designated producer-handler may make certain out- 
side purchases under 15(c) without losing his designation, a rea- 
sonable interpretation of 15(b) requires that such purchases 
should not disqualify him from obtaining the designation in the 
first instance. 


The clear language of section 15(b) refutes counsel’s argu- 
ment. An applicant for designation may handle “no whole milk, 
fluid skim milk, or cream” which is not derived from his own 
production facilities. To construe the quoted phrase as mean- 
ing “an average of ten pounds per day,” as provided in 15(c) 
(4), is not a reasonable interpretation. The latter provision ap- 
plies only to cancellation of a designation. The simple fact is 
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that one who seeks designation as a producer-handler must show 
that he is not currently handling any outside milk, whereas one 
who has received such designation may handle outside milk up 
to an average of ten pounds per day without losing such desig- 
nation. The provisions to that effect are unequivocal and unam- 
biguous and they require no interpretation. The distinction be- 
tween the restrictive requirements for original designation and 
the tolerances permitted to an already designated producer- 
handler are recognized in the Assistant Secretary’s decision of 
August 4, 1958, in Docket No. AO 71-A34, following the public 
hearing as a result of which the producer-handler provisions 
which appear in section 15 were adopted (23 F.R. 6050, 6052).! 


Whether the distinction is necessary or desirable is, of course, 
beyond the limits of our inquiry. This proceeding is concerned 
only with the question of whether the Market Administrator 
acted “in accordance with law’’—i.e. in accordance with the pro- 
visions of the order (7 U.S.C. 608(c) (15) (A)). We may not 
consider matters of policy or desirabiilty. In re Jesse R. Stalk- 
er, 21 A.D 93, 101; In re Independent Milk Producer-Distribu- 
tors’ Association, 20 A.D. 1, 18; In re Charles P. Mosby, Jr., 
d/b/a Cedar Grove Farms, 16 A.D. 1209, 1220, affirmed, S.D. 
Miss., Jan. 5, 1959; In re Cloverleaf Dairy Company, 15 A.D. 
339, affirmed, N.D. Ind., Sept. 10, 1948. 


Petitioner also contends in its brief that a designation should 
be effective as of the first day of the month in which the appli- 
cation is received, and not the first day of the following month. 
It is claimed that this is the intent of the order because the ap- 
plication requires information as to the applicant’s activities 
during the month in which the application is submitted (Peti- 
tioner’s brief, p. 3). This is true, but section 15 provides specifi- 
cally that designation as a producer-handler “shall be effective 
on the first day of the month after receipt by the Market Ad- 
ministrator of an application” which is subsequently approved. 
(Emphasis supplied) There is no need to seek elsewhere for the 
intent of this language. Nor can we recognize the distinction 
which petitioner’s counsel perceives between the phrase “month 
after” in the above provision and the phrase “month following” 
in the cancellation provision. The terms are synonymous. 


Louis Sudzin testified that prior to filing the March applica- 
tion, he was told by a representative of the Market Adminis- 


1 Official notice was taken of this decision (Tr. pp. 87-88). 
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trator’s office that the designation would be effective March 1 
(Tr. pp. 31-33). If Mr. Sudzin was so informed, there would 
appear to be some doubt as to whether he was misled. At 
another point in his testimony he stated: “. .. I have made a 
detailed study of section 1002.15, and I feel that I am well qual- 
ified in filling out of these applications for my brother, Thomas 
Sudzin, and also for Maplehurst Farms, Inc.” (Tr. pp. 7-8). 
Thomas Sudzin, who became president of the petitioner corpor- 
ation when it was organized on March 1, 1962, had been denied 
producer-handler status on six prior occasions (Tr. p. 63). 


In any event, petitioner was not prejudiced by this misinfor- 
mation insofar as his March application was concerned, because 
that application was disapproved and there was no designation 
thereunder. Nor was there any prejudice with respect to the 
application of April 30, because designation under that applica- 
tion became effective as soon as legally permissible, which was 
the next day. But assuming arguendo that the petitioner was 
actually misled or even prejudiced, the government cannot be 
estopped in this type of proceeding by reason of erroneous in- 
formation given by one of its agents. In re Leslie E. Donley, 22 
A.D. 449, 452, citing Goodman v. Benson, 286 F.2d 896, (7th 
Cir. 1961), and Flaman v. Ribicoff, 203 F.S. 307 (S.D.N.Y. 
1961). See also Federal Crop Insurance Corporation v. Merrill, 
332 U.S. 380 (1947). 


II 


In its petition and during the hearing, but not in its brief, 
petitioner contended that the Market Administrator failed to act 
with promptness on its March application and that such failure 
caused the designation to be delayed until May and resulted in 
the charges against petitioner for March and April, during which 
months petitioner claims to have operated no differently than 
it did during May (Petition, paragraphs (3), (4); Tr. pp. 9-10, 
13-14, 20, 29). The facts show otherwise. Petitioner purchased 
milk and cream from outside sources during March and April. It 
made no such purchases after April 27. Obviously then, it oper- 
ated differently in March and April than it did in May insofar 
as the requirements for designation are concerned. The disquali- 
fying March purchases first became known to the Market Ad- 
ministrator on April 11, when an auditor who had examined 
petitioner’s plant records made a report of its March operations 
(Tr. pp. 56-58). As of the time of this report, the earliest pos- 
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sible date on which petitioner could have been accorded pro- 
ducer-handler status under a new application was May 1. Peti- 
tioner was so informed on April 27, and the new application 
which it filed on April 30 was approved effective May 1. We find 
no delay in this chronology of events, except possibly on the 
part of petitioner in not sooner discontinuing its outside pur- 
chases. 


III 


Petitioner has the burden of proving that the obligations im- 
posed by the Market Administrator for milk handled by peti- 
tioner during March and April 1962 were not in accordance with 
law. Bailey Farms Dairy Company v. Jones, 61 F.S. 209, 217 
(E.D. Missouri 1945), affirmed, 157 F.2d 87 (8th Cir. 1946), 
certiorari denied, 329 U.S. 788; Wawa Dairy Farms, Inc. v. Wick- 
ard, 56 F.S. 67, 70 (E.D. Pa. 1944), affirmed, 149 F.2d (3rd Cir. 
1945); In re Boonville Farms Co-operative, Inc., decided April 
23, 1964. In the context of this proceeding, it was incumbent 
upon petitioner to show that it was entitled to producer-handler 
status during March and April 1962 and that such status was 
wrongfully denied to it by the Market Administrator. Peti- 
tioner has not sustained that burden. On the basis of the evi- 
dence in this record, the relief requested by petitioner should 
be denied and the petition should be dismissed. 


ORDER 


The relief requested by petitioner is denied. The petition is 
dismissed. 


(No. 9119) 


In re STERLING DAVIS DAIRY. AMA Docket No. 27-135. 
Decided June 22, 1964. 


Status Under Order—Pool Plant—Burden of Proof 


Determination by market administrator that required percentage of peti- 
tioner’s milk receipts from dairy farmers was utilized as Class I-A 
milk so as to make petitioner a pool plant handler is in accordance 
with law on basis of matters presented to him and new matters pre- 
sented in this proceeding. 
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Fluid Skim Differential—Burden of Proof—Lehigh Case 


Petitioner failed to establish that fluid skim differential was not applicable 
to skim milk involved or that the imposition of such differential consti- 
tuted an invalid compensatory payment on the basis of Lehigh Valley 
Cooperative Farmers, Inc. v United States, 370 U.S. 76 (1962). 


Refund—Compensatory Payment—Termination of Obligations 


Suit for refund of compensatory payment instituted approximately 4% 
years after payment barred by termination of obligations provision of 
order. 


Daniels, Swope and Snyder, of Harrisburg, Pennsylvania, for petitioner. 


Mr. John G. Liebert, for respondent. Mr. Will Rogers, Hearing Ex- 
aminer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a proceeding under Section 8c(15) (A) of the Agricul- 
tural Adjustment Act (1933), as reenacted and amended by the 
Agricultural Marketing Agreement Act of 1937 and subsequent 
amendments (7 U.S.C. 601 et seq.), instituted by a petition filed 
June 15, 1959, and amended July 16, 1959, and February 25, 
1963, by Sterling Davis Dairy. The petition challenges mainly 
the determination of the market administrator of Order No. 27, 
as amended, issued under the act and regulating the handling of 
milk in the New York-New Jersey marketing area,! that peti- 
tioner was a pool plant handler? under the order during the 
period August 1957 through March 1958 and the charges to peti- 
tioner resulting from this determination. Petitioner also com- 
plains of the assessment of the fluid skim differential on some 
skim milk handled by petitioner during the period April 1958 
through December 1960. Respondent filed an answer to the 
amendment to the amended petition March 26, 1963, upholding 
the action of the market administrator as in accordance with 
law and the terms of the order. 


An oral hearing was held before Will Rogers, Hearing Ex- 
aminer, Office of Hearing Examiners, United States Department 
of Agriculture, October 29 and 30, 1963, in New York, New 
York. At the hearing petitioner was represented by Willis F. 
Daniels and Harold W. Swope, Attorneys at Law, Harrisburg, 


1Effective January 1, 1962, renumbered as Order No. 2 (26 F.R. 12752), but we shall call 
it Order No. 27 herein. 
2Milk received at pool plants is classified, priced and pooled under the order. 
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Pennsylvania, and respondent was represented by John G., Lie- 
bert, Office of the General Counsel, United States Department of 
Agriculture. After the hearing the parties filed briefs. On March 
13, 1964, the hearing examiner filed a report recommending that 
the petition be dismissed. Petitioner filed exceptions to the hear- 
ing examiner’s report and oral argument was held before the 
Judicial Officer in Washington, D.C. May 26, 1964. 


As explained hereinafter, a plant becomes a pool plant under 
the order when 25 percent or more of the milk received from 
dairy farmers at the plant is classified as Class I-A, that is, gen- 
erally speaking, when 25 percent or more of milk so received is 
disposed of in the marketing area covered by the order. The 
chief controversy here for the months involved is whether peti- 
tioner’s plant met the definition of pool plant. 


FINDINGS OF FACT 


1. Petitioner, Sterling Davis Dairy, is a corporation organ- 
ized and existing under the laws of the State of New Jersey 
whose address is Main Street and Railroad Avenue, Wrights- 
town, New Jersey. Petitioner operates a milk plant at this loca- 
tion where milk is received, bottled and distributed on routes and 
petitioner is a handler under Order No. 27, as amended, issued 
under the act and regulating the handling of milk in the New 
York-New Jersey marketing area. 


2. Pursuant to an order of the United States District Court 
for the District of New Jersey in an action under section 8a(6) 
of the act (7 U.S.C. 608a(6)), petitioner filed with the market 
administrator for Order No. 27, as amended, plant reports for 
the months of January, February and March 1958 on December 
9, 1960, and for the months of August through December 1957 
on December 29, 1960. The report for August 1957, signed by 
William K. McDaniel, manager of petitioner, in Schedule D 
thereof entitled “Receipts of Milk and Milk Products from Other 
Handlers, Plants and Other Sources,” listed several Pennsyl- 
vania and New Jersey handlers as sources of milk received by 
petitioner at its plant in Wrightstown, New Jersey, and also con- 
tained a separate listing of receipts from dairy farmers as dis- 
tinguished from handlers. In Schedule F thereof, entitled “Sales, 
Shipments and Classification,” all route sales by petitioner and 
sub-dealers were listed as made outside the marketing area with 
only the sale to “Sterling Davis Dy., Pennsauken, N. J.” of a 
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small amount of milk listed as made within the marketing area. 
Sterling Davis Dairy of Pennsauken, New Jersey, did not com- 
mence operations until September 1958. Petitioner’s reports for 
the months of September 1957 through March 1958, also signed 
by William K. McDaniel, similarly list plant receipts and dis- 
tribution. 


3. The market administrator conducted the usual audit at peti- 
tioner’s plant to verify petitioner’s reports. During the audit, 
the auditor-employee of the market administrator was not in- 
formed that any of the milk listed upon petitioner’s reports as 
receipts from dairy companies was received directly from dairy 
farmers and the petitioner did not have or make available any 
records which would indicate that milk listed as received from 
dairy companies was received from dairy farmers. Ledger books 
of milk receipts maintained by petitioner did not contain iden- 
tification numbers for milk producers in conjunction with the 
listing of dairy companies thereon as sources of milk. 


4. During the 8-month period, August 1957 through March 
1958, Richard Edward Worrell was a sub-dealer who purchased 
milk and milk products from petitioner and distributed such 
milk and milk products on a retail milk route. In its reports to 
the market administrator petitioner did not list Worrell as a 
dealer through whom it disposed of milk. Petitioner maintained 
records of its sales to this sub-dealer. Worrell, on forms sup- 
plied by petitioner, listed the sale of a total of 8169, 7665 and 
8060 quarts of milk, chocolate milk and skim milk in the mar- 
keting area during January, February and March 1958, respec- 
tively. No such statements were supplied to petitioner by Wor- 
rell for the period August through December 1957. The market 
administrator could not verify from any records that any of the 
milk received by Worrell from petitioner was disposed of out- 
side the marketing area. Worrell kept some route books listing 
customers on his milk route but he refused to make these rec- 
ords or any other records available to the market administra- 
tor’s auditor although requested to do so. The market adminis- 
trator classified all milk handled on the Worrell route as Class 
I-A milk. 


5. Route 14 was a milk route owned and operated by peti- 
tioner during part of the period August 1957 through March 
1958, and was operated by the Davis Milk Company for the re- 
mainder of the period. Davis Milk Company was a corporation 
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having the same officers as petitioner with its office located at 
petitioner’s plant. The route books for Route 14 which were fur- 
nished to the market administrator’s auditor were incomplete 
and no other records showing in detail the disposition of milk 
on this route were available at petitioner’s plant. Nor were any 
records of the Davis Milk Company showing milk disposition on 
this route, including accounts receivable records, made available. 
Petitioner maintained a daily record of milk distribution on 
Route 14. This record, a National Cash Register form, listed 
the quantity of milk and milk products sold each day on this 
route during the period involved to three classes of customers, 
that is, retail, wholesale and special customers. The prices for 
the same products vary with the classification of the customer. 
The National Cash Register form is a summary record which 
does not identify the individual customers in each class and 
which does not otherwise identify the area of distribution of 
the milk and milk products listed thereon. The National Cash 
Register form for August 31, 1957, submitted in evidence listed 
in ink on the bottom of the column entitled “Wholesale II,” 
“Victory Diner—1180-1238” and on the bottom of the column 
entitled “Special III,” “Fort Dix—12,573 Qts.” These entries were 
made by petitioner’s vice-president and general manager and 
were similarly listed on the bottom of the form for the last day 
of each of the months September 1957 through March 1958. The 
entries were not contained on the forms at the time of the audit 
conducted by the market administrator’s employee during March 
1961. Milk sold by petitioner to the Fort Dix residential hous- 
ing area on routes other than Route 14 which could be verified 
by its records was classified as Class I-B milk. Milk sold on 
Route 14 was classified in Class I-A. 


6. On the basis of the audit conducted by his auditor, the mar- 
ket administrator determined that petitioner was a pool plant 
handler during the period August 1957 through March 1958, 
that is, that 25 percent or more of petitioner’s receipts of milk 
from dairy farmers was Class I-A milk. The charges to peti- 
tioner resulting from such determination are $24,518 owing to 
the producer-settlement fund under the order and $602.04 ow- 
ing to the administrative assessment fund thereunder. The for- 
mer amount also includes the fluid skim differential imposed on 
fluid skim milk disposed of by petitioner on the Warren and Wor- 
rell routes and on Route 14 during the 8-month period. Petitioner 
also disposed of fluid skim milk in the marketing area during 
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the period April 1958 through December 1960 when it was a 
nonpool plant handler under the order. The market administra- 
tor assessed petitioner a total of $1,311.11 as owing to the pro- 
ducer-settlement fund by virtue of the disposition of fluid skim 
milk in the marketing area during this latter period. During 
this period, the petitioner made only one purchase of skim milk. 
Such purchase was made in August 1959 and it was taken into 
consideration and was reflected in the charges for skim milk for 
that month. 


7. Petitioner made a voluntary payment into the producer- 
settlement fund of $882.36 for milk sold in the marketing area 
June 1958. Such sum was assessed and paid pursuant to section 
927.83 of the order as a compensatory payment. 


8. During the period involved Order No. 27, as amended, read, 
in pertinent part, as follows: 


Sec. 927.7. Handler. “Handler” means .. (b) any per- 
son who engages in the handling of milk, concentrated fluid 
milk, cultured or flavored milk drinks, cream, half and half, 
or skim milk, all or a portion of which is shipped to, or 
received in, the marketing area... 


Sec. 927.29. Temporary pool plants. ... any plant not 
designated pursuant to Sec. 927.25 or Sec. 927.28 shall auto- 
matically be designated a pool plant in accordance with pro- 
visions of paragraphs (a) through (d) of this section. 


(a) For any of the months of January through March 
and July through December, any plant at which 25 per- 
cent or more of the receipts of milk from dairy farmers 
is classified in Class I-A on some basis other than the 
failure to account for such milk shall automatically be 
designated a pool plant for such month, 


Sec. 927.37. Classes of utilization. . . . milk shall be clas- 
sified at the plant at which classification is to be determined 
as follows: 


(a) Class I-A milk shall be all milk... the butterfat 
from which leaves or is on hand at the plant in the form 
of milk, concentrated fluid milk, fluid milk products, or as 
cultured or flavored milk drinks containing 3.0 percent or 
more but not more than 5.0 percent of butterfat, and all 
milk the classification of which is not established in some 
other class named in this section. 
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(b) Class I-B milk shall be all milk . . . the butterfat 
from which leaves the plant in the form of milk, concen- 
trated fluid milk, fluid milk products, or of cultured or 
flavored milk drinks containing 3.0 percent or more but 
not more than 5.0 percent of butterfat, and which is deliv- 
ered to a plant or purchaser outside the marketing area 
and remains outside the marketing area. 


Sec. 927.44 Fluid skim differential.2 For skim milk de- 
rived from Class II or Class III milk which skim milk enters 
the marketing area in the form of milk, fluid skim milk, 
condensed skim milk, half and half, cream, or cultured milk 
drinks and is there utilized or disposed of in the form of 
milk, fluid skim milk, half and half, or cultured milk drinks 
containing 3.0 percent or more but not more than 5.0 percent 
of butterfat, and for all other skim milk derived from Class II 
or Class III milk which is not established to have been other- 
wise utilized or disposed of, the handler shall pay a fluid skim 
differential per hundredweight computed as follows: deduct 
the price of Class II milk computed pursuant to Sec. 927.40 
(d) from the price for Class I-A milk computed pursuant to 
Sec. 927.40(a), and divide by 0.9125... 


Sec 927.54. Verification of reports and payments. The 
market administrator shall promptly verify all reports and 
payments of each handler by audit of such handler’s records 
and of the records of any handler or person upon whose dis- 
position of milk such handler claims classification, and each 
such handler shall, during the usual hours of business, make 
available to the market administrator or his representative 
such records and facilities, of his own or other persons, as will 
enable the market administrator to: 


(a) Verify the receipts and disposition of all milk re- 
quired to be reported pursuant to Secs. 927.50 through 
927.53, and, in case of errors or omissions, ascertain the 
correct figures; 


Sec. 927.83. Payments on milk received from dairy far- 
mers at nonpool plants. Payments shall be made by han- 
dlers to producers, through the producer settlement fund, 
for milk and milk products under conditions, in amounts, 


3Effectve September 1, 1958, section 927.44 was amended. The amendment did not, how- 
ever, affect the controversy herein. 
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and by the handler pursuant to paragraphs (a) through 
(d) of this section... 


(b) The amounts of payment for the products set forth 
in paragraph (a) of this section shall be as follows: .. . 


(2) . . . The amount of the payment on skim milk 
(either as skim milk, half and half, or in cultured milk 
drinks) shall be the amount computed pursuant to Sec. 
927.44 as similarly adjusted for location. 


Sec. 927.95. Termination of obligations. The provisions of 
this section shall apply to any obligation under this part for 
the payment of money irrespective of when such obligation 
arose, except an obligation involved in an action instituted 
before August 1, 1949, under section 8c(15) (A) of the act 
or before a court... 


(d) Any obligation on the part of the market admin- 
istrator to pay a handler any money which such handler 
claims to be due him under the terms of this part shall 
terminate . . . two years after the end of the calendar 
month during which the payment (including deduction or 
set-off by the market administrator) was made by the 
handler if a refund on such payment is claimed, unless 
such handler, within the applicable periods of time, files 
pursuant to section 8c(15) (A) of the act, a petition claim- 
ing such money. 


CONCLUSIONS 


The principal issue presented herein is the status of petitioner 
under the order, that is, whether the market administrator prop- 
erly determined that petitioner was a pool plant handler there- 
under during the 8-month period August 1957 through March 
1958. Petitioner agrees that the charges assessed against it as 
owing to the producer-settlement and administrative assessment 
funds for this period are correct if the market administrator’s 
action in classifying petitioner as a pool plant handler was “in 
accordance with law.” 


Section 927.29 provided during the period involved herein with 
exceptions not here pertinent that “(a) For any of the months 
of January through March and July through December, any 
plant at which 25 percent or more of the receipts of milk from 
dairy farmers is classified in Class I-A on some basis other than 
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the failure to account for such milk shall automatically be des- 
ignated a pool plant for such month.” (See Finding of Fact 8.) 
Class I-A milk is defined in the order as “all milk . . . the but- 
terfat from which leaves or is on hand at the plant in the form 
of milk . . .” and enumerated products and “all milk the classi- 
fication of which is not established in some other class” while 
Class I-B milk encompasses milk and milk products otherwise 
classified as Class I-A but which are “delivered to a plant or a 
purchaser outside the marketing area and remain[s] outside the 
marketing area.” (Emphasis supplied.) (See Sections 927.37 (a) 
and (b).) Petitioner contends that the market administrator 
erred in finding that the required percentage of petitioner’s 
milk receipts from dairy farmers was utilized as Class I-A milk 
during the 8-month period in that the market administrator under- 
stated the amount of milk received by it from dairy farmers and 
overstated the amount of milk utilized in Class I-A by virtue of 
improper classification of Class I-B milk as Class I-A. 


It is clear, it seems to us, that on the basis of the reports filed 
by petitioner with the market administrator and the result of 
his audit of petitioner’s records to verify such reports, that is, 
on the basis of matters presented to the market administrator, 
it cannot be concluded that his determination as to petitioner’s 
status under the order during the period involved was not in 
accordance with law. The reports filed by petitioner for the 
months in question reveal separate scheduling thereon of milk 
and milk products received from other handlers, plants and 
other sources as distinguished from milk received from dairy 
farmers. Upon audit of these reports, the market administra- 
tor found some receipts from dairy farmers in addition to those 
reported and included them within such category. Petitioner ap- 
parently claimed for the first time three weeks before the hear- 
ing herein that some milk listed on the reports involved as hav- 
ing been received from several dairy companies was received 
direct from dairy farmers. At the time of the transactions in- 
volved herein, the movement of milk was determinative of status 
under the order with questions of possession, title and owner- 
ship playing no part therein. Cf. e.g., Shawangunk Cooperative 
Dairies, Inc. v. Jones, 153 F.2d 700 (2d Cir. 1946) ; Dairymen’s 
League Cooperative Ass’n, Inc. v. Brannan, 173 F.2d 57 (2d Cir. 
1949) ; In re Clover Leaf Dairy Company, 16 A.D. 286 (1957), 
aff'd, N.D. Ind. 1958. 


Petitioner’s contention in this regard is contrary to its re- 
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ports and an auditor employed by the market administrator was 
not so informed at the time of the audit. Furthermore, peti- 
tioner did not have or did not make available any records at such 
time which would so indicate. Petitioner’s vice-president and 
general manager testified that ledger books maintained by peti- 
tioner listed the vendor-handlers involved with the pounds of milk 
purchased accompanied by numbers representing the dairy far- 
mers from whom the poundage was received. Petitioner’s vice- 
president testified that he had been of the opinion that such in- 
formation would have no significance to an auditor and that he 
did not explain the entries to the auditor because he was then 
unaware that any distinction between receipts from plants and 
from dairy farmers was material. However, the market admin- 
istrator’s auditor testified that he does not remember seeing any 
producer coding number associated with the dairy companies 
listed on petitioner’s ledgers as distinguished from numbers for 
petitioner’s own producers and that a producer number would 
have alerted him to the fact that the entry in the ledger could 
be something other than it appeared to be. We can only conclude 
that petitioner’s presentation to the market administrator con- 
tained no records in support of its present position in connection 
with milk receipts from dairy farmers and, in fact, gave no 
indication of and was inconsistent with such position. Moreover, 
petitioner’s ledgers were not introduced into evidence in this 
proceeding. 


‘Handlers’ reports under the order are a self-assessing prop- 
osition. . . . While, of course, verification of handlers’ reports 
by the market administrator is prescribed, the primary reason 
for such verification is to assure that the handler does not report 
and pay for milk on the basis of lower classifications than the 
correct classifications.” In re Hygienic Dairy Company, 9 A.D. 
693, 699-700 (1950). Moreover, petitioner’s reports were pre- 
pared by experts in the preparation of such reports under the 
order who were intimately familiar with the consequences re- 
sulting from the purchase of milk from dairy companies or han- 
dlers with such milk delivered direct from the farms where pro- 
duced. See In re Levin & Ostrovsky Under Authority by Ol- 
brych’s Dairy, Inc., 22 A.D. 1315 (1963). 


Similarly, petitioner’s records presented to the market admin- 
istrator upon audit were totally inadequate to support its pres- 
ent position with respect to the disposition of milk and enumer- 
ated milk products outside the marketing area. As indicated 
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above, sections 927.37(a) and (b) provide that the disposition 
of milk in the form of milk and specified milk products from a 
plant results in a Class I-A classification thereof unless such milk 
and milk products are delivered to a purchaser outside the mar- 
keting area and remain outside thereof. Further, the order, by 
its terms, places the burden of establishing a classification lower 
than Class I-A upon the handler (see section 927.31) and re- 
quires that there be verification of reports by means of records 
(section 927.54(a)). 


In its reports to the market administrator, petitioner listed 
almost all of its milk as going outside the marketing area with 
only a small amount being disposed of inside the area to “Ster- 
ling Davis Dy., Pennsauken, N. J.” This is admittedly not the 
case. The dispute in this connection now centers around two 
milk routes, the Worrell route and Route 14, a company route 
during part of the period involved and later a route of the Davis 
Milk Company (see Finding of Fact 5). With respect to the for- 
mer route, petitioner’s records establish the amount of milk sold 
to Worrell, the sub-dealer, but the disposition thereof was not 
established at the time of the audit as being partially outside 
the marketing area, as now contended by petitioner. In fact, the 
sub-dealer listed, on forms supplied by petitioner, substantial vol- 
umes of milk, chocolate milk and skim milk sold by him in the 
marketing area during January, February and March 1958. Peti- 
tioner is contending that the difference between the milk sold to 
the sub-dealer and the volume stated by the dealer to have been 
disposed of in the marketing area January, February and March 
1958 was delivered to purchasers outside thereof. Petitioner fur- 
ther contends that the pattern of sales by Worrell during the 3- 
month period would be fairly representative of sales during the 
preceding 5-month period and petitioner has constructed its case 
with respect to the earlier period on the basis of alleged percent- 
ages of sales outside the marketing area in the later period. 


But the sub-dealer refused to supply his route books in order 
to verify such contentions or even his statements with respect 
to “in area” sales. Petitioner far from met the burden imposed 
by section 927.31 of the order in the audit conducted by the 
market administrator’s office. For example, petitioner had no 
records to support a claimed disposition of 28,909 pounds of milk 
outside the marketing area on the Worrell route in August 1957 
and route books were admittedly not even available for the first 
5 months of the 8-month period involved. In addition, when 
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route books were allegedly available they were not shown to the 
auditor. Nor were any financial records made available to him. 
Section 927.54(a) of the order provides that a handler supply 
the necessary records for verification of his reports including 
the records of any other person upon whose utilization of milk 
the handler claims classification. 


Petitioner contends that substantial sales on Route 14 were 
to customers in the Fort Dix residential area and to the Victory 
Diner, both of which are located outside the marketing area.‘ 
After the audit, the market administrator classified all the milk 
handled on this route in Class I-A. Here, too, record evidence in 
support of petitioner’s contentions is dubious or nonexistent. The 
route books showing location of customers on Route 14 which 
were furnished to the auditor were incomplete and no other rec- 
ords showing in detail the ultimate disposition of milk sold on 
this route were available at petitioner’s plant. Nor did the Davis 
Milk Company make available any similar records showing the 
names of customers serviced on this route. The market admin- 
istrator’s employee made a laborious effort to reconstruct this 
route with the records at hand and each customer that could be 
identified appeared to live in the marketing area. In addition, 
while such employee saw synopses of sales and product analysis 
control cards listing Fort Dix, nothing thereon indicated that 
such sales were made on Route 14. Some sales to Fort Dix were 
credited to petitioner as having been made outside the market- 
ing area and sales thereto were made from routes other than 
Route 14. For example, 58,653 quarts of milk as shown by peti- 
tioner‘s synopsis of sales for August 1957 as sold to Fort Dix 
were credited to Class I-B sales, that is, sales outside the mar- 
keting area by the market administrator (tr. pp. 363-65). 


Petitioner, however, did introduce into evidence at the hear- 
ing a sample daily summary record maintained by it for August 
1, 2 and 31, 1957, of milk and milk products sold on Route 14 
to various classes of customers, that is, to retail, wholesale and 
special customers, and these records had been examined by the 
auditor. The prices of the same products listed thereon vary 
with the classification of the customer, but this record, a Na- 
tional Cash Register form, does not identify the individual cus- 


4Except for the months of February and March 1958, our analysis up to this point based 
on petitioner’s figures obviates the necessity to consider Route 14 as petitioner’s disposi- 
tion in the marketing area, including the Worrell route, is more than 25 percent of its 
receipts from its own dairy farmers. 
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tomers in each class or in any way distinguish between milk 
and milk products sold in or outside the marketing area. These 
records were kept primarily to assure conformity with pricing 
regulations of the Office of Milk Industry of the State of New 
Jersey. On the bottom of the daily summary record for August 
31, 1957, under the column entitled “Wholesale II,” there is listed 
in ink “Victory Diner—1180-1238” and under the column en- 
titled “Special III,” there is listed in ink “Fort Dix—12,573 Qts.” 
Petitioner appears to contend that the daily summary record 
for the last day of each of the months involved herein had sim- 
ilar notations at the bottom of these two columns, Petitioner’s 
vice-president, McDaniel, testified that the notations at the bot- 
tom of the form were made by him and represent petitioner’s 
total sales on Route 14 for the month to Victory Diner and to 
customers located in the residential housing area of Fort Dix. 
McDaniel further testified that the handwritten notation was 
probably made by him prior to the 20th of the month following 
each of the months involved as petitioner’s report to the Office 
of Milk Industry was then due. But, the auditor employed by 
the administrator testified that when these sheets were examined 
by him, sometime in March 1961, as indicated by the market ad- 
ministrator’s stamp thereon, the handwritten notations were not 
on the sheets. 


Petitioner makes much of the fact that the price shown on the 
National Cash Register forms for quart containers of milk, for 
example, was 18 cents per quart in column “Special III” while the 
price for such milk in the retail column was 26 cents per quart. 
Petitioner contends that this fact identifies sales to the residen- 
tial area of Fort Dix on Route 14. A similar argument is made 
with respect to pricing to Victory Diner under wholesale sales.5 
However, as pointed out by the auditor employed by the market 
administrator, such sales at special prices could have been made 
to schools, institutions, hospitals or other special customers and 
do not necessarily identify sales on Route 14 to Fort Dix or Vic- 
tory Diner. In addition, while some reference was made to vend- 
ing machine sales in the testimony adduced at the hearing, it 
appears that petitioner has adopted respondent’s method of de- 
termining the volume of milk going to this outlet and petitioner 
does not contend in its exhibit 2 that such milk was disposed of 
outside the marketing area. 


5A relatvely negligible volume of milk was listed by petitioner ag sold to Victory Diner 
in each of the months involved and a finding for peitioner in this connection would not 
affect our conclusion herein. 
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In each of the months August 1957 through March 1958 there 
was also assessed against petitioner as owing to the producer-set- 
tlement fund the fluid skim differential (see section 927.44) on 
skim milk disposed of on the Worrell and Warren routes and on 
Route 14 in the marketing area. Here, too, the burden is on the 
handler to establish that skim milk in Class II and Class III milk 
should not be subject to the fluid skim differential (see section 
927.31). Petitioner purchased no skim milk during this period and 
it was determined upon audit that skim milk was supplied to the 
two sub-dealers and to petitioner’s Route 14 in the marketing area. 
Petitioner does not contest that the Warren route was in the 
marketing area due to a complete lack of records to support any 
other conclusion and on the basis of what we have said above 
with respect to petitioner’s record evidence in connection with the 
Worrell route and Route 14, we cannot find that the market ad- 
ministrator’s action in applying the fluid skim differential was 
not in accordance with law. In fact, petitioner’s case is weaker 
in this regard since no special pricing was allegedly utilized by 
petitioner in the case of skim milk sold at Fort Dix. 


Petitioner’s statements as to the unavailability of records upon 
audit in some cases 4 years after the occurrence or milk handl- 
ing involved certainly is not chargeable to the market adminis- 
trator as petitioner failed and refused to file reports with the 
market administrator other than the report for June 1958. The 
reports were requested sometime in July 1958 with a written 
formal request made in September 1958. The reports for the 8- 
month period involved were not filed until December 9, 1960, for 
January, February and March 1958 and December 29, 1960, for 
August through December 1957, and then only after a court 
order to do so. An audit of the reports was conducted relatively 
soon after their receipt. The audit took an extended period of 
time due to the lack of adequate records and of cooperation on 
the part of petitioner. 


Petitioner attempts in this proceeding to supply, by oral tes- 
timony, deficiencies in its record evidence with respect to milk 
receipts and utilization. As has been pointed out many times 
before in proceedings under section 8c(15)(A) of the act (7 
U.S.C. 608¢c(15) (A)), the standard for adjudication is whether 
an order, a provision thereof, or an obligation imposed in con- 
nection therewith is in accordance with law. Our problem here, 
for example, is not to decide ab initio and de novo whether peti- 
tioner was a pool plant handler during the 8-month period Aug- 
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ust 1957 through March 1958 and whether some skim milk han- 
dled by petitioner during such period should be subject to the 
fluid skim differential, but whether the market administrator 
was legally wrong in so concluding with respect to petitioner’s 
status under the order and in so applying the fluid skim dif- 
ferential. See e.g., In re Newark Milk and Cream Co., 18 A.D. 
211, 214 (1959), aff'd, 287 F.2d 681 (3d Cir. 1961); In re Hy- 
gienic Dairy Co., 18 A.D. 218 (1959); in re Valley Creamery 
Co., Inc., 138 A.D. 981 (1954). “With this analysis of the prob- 
lem, therefore, it is apparent that the solution should be sought 
on the basis of the situation presented to the market adminis- 
trator rather than on the basis of facts adduced for the first 
time in this proceeding.” In re M. H. Renken Dairy Co., 11 A.D. 
264, 272 (1952). Moreover, it should also be pointed out that the 
order, by its terms, placed the burden upon petitioner of proving 
before the market administrator the inapplicability of the fluid 
skim differential and the utilization of milk received from pro- 
ducers in a class lower than Class I-A® by authentic and verifi- 
able records showing the use of the milk and skim milk in- 
volved.? This petitioner failed to do. 


But, even if we consider this a completely de novo proceed- 
ing, the new evidence submitted would not sustain the burden 
upon the petitioner in this proceeding. See, e.g., Bailey Farm 
Dairy Co., v. Jones, 61 F. Supp. 209 (E.D. Mo. 1945), aff'd 157 
F.2d 87 (8th Cir. 1946), cert. denied, 329 U.S. 788 (1946); 
Wawa Dairy Farms, Inc. v. Wickard, 56 F. Supp. 67 (E.D. Pa. 
1944), aff'd, 149 F.2d 860 (3d Cir. 1945). No additional docu- 
mentary evidence with respect to milk receipt and utilization, 
that is, additional to records submitted to the auditor, was 
submitted and, in fact, it is clear from the testimony adduced 
at the hearing that petitioner did not maintain additional per- 
tinent records. In addition, petitioner’s reports, prepared by 
experienced milk accountants and signed by petitioner’s vice- 


6 Upheld in Hogansburg Milk Company Ince. v. Jones (N.D. N.Y. March 16, 1946) ; United 
States v. Ridgeland Creamery Co., 47 F. Supp. 145, 149 (W.D. Wis. 1942); and Bailey 
Farm Dairy Co., v. Jones, 61 F. Supp. 209, 225 (E.D. Mo. 1945), aff’d 157 F.2d 87 (8th Cir, 
1946), cert. denied, 329 U.S. 788 (1946). 


7In the Hogansburg decision, note 6 supra, the Court said: ‘‘A detailed discussion of the 
evidence would serve no useful purpose. It seems to be conceded that Aiello’s records for 
the months of May, June, July and August 1942, must be supplemented by his oral testi- 
mony to afford a basis for a finding as to the use of Hogansburg milk in a specific class. 
The order by its language contemplates the keeping of written records which are subject 
to verification and audit.” 
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president and general manager, are so contradictory to petition- 
er’s present position and the oral testimony of petitioner’s vice- 
president and general manager that little credence can be now 
placed upon such testimony. Moreover, the auditor’s testimony 
contradicts that of petitioner’s vice-president with respect to the 
presence of a producer number in connection with handlers listed 
on petitioner’s ledgers and the presence, at the time of the audit, 
of handwritten notations on the bottom of National Cash Reg- 
ister forms for the last day of each of the months involved. Fur- 
ther, the testimony of Worrell can be characterized at least in 
part as general, speculative and inexact in nature and not the 
“stuff upon which milk accounting is based.” It must be remem- 
bered, too, that Worrell was not even listed on petitioner’s re- 
ports as an outlet for petitioner’s milk. 


We are also presented herein with the assessment of the fluid 
skim differential on skim milk handled by petitioner during the 
period April 1958 through December 1960 when petitioner was 
not a pool plant handler under the order. Petitioner contends 
that such differential was applied pursuant to section 927.83 (b) 
(2) of the order which was invalidated in Lehigh Valley Cooper- 
ative Farmers, Inc. v. United States, 370 U.S. 76 (1962).° Re- 
spondent contends that the assessment in issue was made pursu- 
ant to section 927.44 of the order and that the Lehigh decision 
has no application thereto. Petitioner, in turn, appears to con- 
tend that section 927.44 also imposes a “compensatory payment” 
upon it in connection with the fluid skim milk in issue contrary 
to the Supreme Court opinion. The Supreme Court held in Le- 
high that certain compensatory payment provisions of the New 
York-New Jersey milk marketing order were invalid and not in 
accordance with law insofar as such provisions required a com- 
pensatory payment measured by the difference between the Class 
III and Class I prices under such order to the producer-settle- 
ment fund by a handler operating a nonpool plant on Class I 
milk distributed within the marketing area from such nonpool 
plant, in that such provisions and the payments resulting there- 
from, in effect, constituted “trade barriers” inconsistent with the 
policy expressed by Congress in section 8c(5)(G) of the act (7 
U.S.C. 608¢c(5) (G)). The Court did not thereby strike down all 
compensatory payments but only found the rate of payment in- 
volved therein to be invalid. 

8Such contention clearly has no merit with regard to the validity of the fluid skim differ- 


ential during the period August 1957 through March 1958 when petitioner was a pool plant 
handler under the order. 
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Therefore, even if we assume that the fluid skim differential 
was assessed pursuant to section 927.83, as contended by peti- 
tioner, instead of section 927.44, as contended by respondent, or 
pursuant to both sections, petitioner has not established the in- 
validity of the assessment in this proceeding. The record herein 
is devoid of evidence with respect to petitioner’s cost for the 
skim milk involved and the effect of the rate of payment upon 
the disposition or marketing of such skim milk in the marketing 
area, As stated in United States v. Rock Royal Cooperative, Inc., 
307 U.S. 533 (1939) at pages 567-68 with respect to nearby dif- 
ferentials (citing Borden’s Farm Products Co. v. Baldwin, 293 
U.S. 194, 209 (1934) and Pacific States Co. v. White, 296 U.S. 
176, 185 (1935)), the administrative determination resulting in 
the enactment and application of the fluid skim differential here- 
in “carries a presumption of the existence of a state of facts 
justifying the action far too strong to be overturned by such sug- 
gestions as are made here.” 


Further, our conclusions with respect to the lack of record evi- 
dence to invalidate the fluid skim differential assessed in connec- 
tion with skim milk handled by petitioner during the 8-month 
period August 1957 through March 1958 is equally applicable 
with respect to the fluid skim differential applied on skim milk 
handled by petitioner during the period April 1958 through De- 
cember 1960. In addition, petitioner’s contention as to the pur- 
chase during the 2-year period January 1959 through December 
1960 of sufficient quantities of Class I milk from pool plants 
under the order to cover all of its sales of milk in the market- 
ing area and that, therefore, the skim milk disposed of in the 
marketing area during this period was not derived from Class 
II or Class III milk is a matter of speculation and conjecture 
unsupported by substantial probative evidence. 


Petitioner is also suing for a refund of $882.36 paid as a com- 
pensatory payment to the producer-settlement fund for milk 
sold in the marketing area in June 1958 as an invalid obligation 
imposed upon it on the basis of Lehigh Valley Cooperative Far- 
mers, Inc. v. United States, supra. However, this claim for re- 
fund was first raised by petitioner in its amended petition filed 
February 25, 1963, or apparently some 4% years after payment 
was made by petitioner. Any obligation on the part of the mar- 
ket administrator to refund such amount to petitioner termin- 
ated pursuant to section 927.95(d) of the order “two years after 
the end of the calendar month during which the payment... 
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was made by” petitioner in the absence of the filing of a section 
8c(15) (A) petition for the refund within the 2-year period. Pe- 
titioner contends that the contested payment was made by it 
under a mistake of law and, therefore, an action for refund 
thereof is not barred by section 927.95(d) as would be the case 
with respect to mistakes of calculation and order interpretation. 
We see no such distinction in the termination of obligations sec- 
tion of the order and petitioner’s contention in this regard must 
fail. Cf. In re The Lawson Milk Company, 22 A.D. 126 and 455 
(1963). 

To summarize, we have concluded herein, in effect, that peti- 
tioner has failed to establish that the market administrator’s 
determination that petitioner was a pool plant handler during 
the period August 1957 through March 1958, his assessment of 
the fluid skim differential on some skim milk handled by peti- 
tioner during the period August 1957 through December 1960 
and his failure to refund the compensatory payment for milk 
disposed of in the marketing area during June 1958 were not 
in accordance with law. Accordingly, the petition should be dis- 
missed. All contentions of the parties presented for the record 
have been considered and whether or not specifically mentioned 
herein, any suggestions, requests, etc., inconsistent with this 
decision are denied. 


ORDER 


In view of the foregoing, the relief requested by petitioner is 
denied and the petition, as amended, is dismissed. 


(No. 9120) 


In re JOHN HENRY PHELAN, III. CEA Docket No. 119. Decided 
June 30, 1964. 


Trading Limits—Reports—Denial of Trading Privileges—Consent 


All contract markets are ordered to refuse trading privileges to respondent 
for a period of 30 days, for failure to file required reports with respect to 
his trading and positions in potato and grain futures in violation of section 
4i of the Commodity Exchange Act. 


Mr. Earl L. Saunders for Commodity Exchange Authority. Respondent 


pro se. 


Decision by Thomas J. Flavin, Judicial Officer 
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PRELIMINARY STATEMENT 


This is a proceeding under the Commodity Exchange Act (7 
U.S.C. Chapter 1), in which the respondent, a trader in com- 
modity futures, is charged with failure to submit required re- 
ports concerning transactions in wheat futures, soybean futures 
and potato futures, in violation of section 4i of the act (7 U.S.C. 
§6i) and the applicable regulations thereunder. 


No hearing has been held with respect to this proceeding. On 
June 17, 1964, the respondent submitted a stipulation under sec- 
tion 0.4(b) of the rules of practice (17 CFR §0.4(b)), in which 
he admits the facts hereinafter set forth under “Findings of 
Fact,” waives hearing on the charges in the complaint, and con- 
sents to the entry of the order contained herein. 


FINDINGS OF FACT 


1. Respondent, John Henry Phelan, III, is an individual whose 
mailing address is P.O. Box 2270, Beaumont, Texas. 


2. The Board of Trade of the City of Chicago, hereinafter re- 
ferred to as the Chicago Board of Trade, and the New York Mer- 
cantile Exchange are now and were at all times material herein 
duly designated contract markets under the Commodity Ex- 
change Act. 


3. On each business day during the periods November 29, 
1963, through January 27, 1964, and February 27 through March 
4, 1964, the respondent held or controlled a net long or a net 
short position in wheat futures on the Chicago Board of Trade, 
which position ranged from 200,000 bushels to 250,000 bushels 
in a single future. By reason of the fact that such quantities were 
equal to or in excess of 200,000 bushels, the respondent was in 
reporting status and was required to report to the Commodity 
Exchange Authority with respect to all transactions executed 
and all open contract positions held or controlled by him, in all 
wheat futures on all boards of trade on said dates and with 
respect to all transactions by reason of which the respondent’s 
position was reduced below reporting levels, as provided in sec- 
tion 4i of the Commodity Exchange Act (7 U.S.C. § 6i) and sec- 
tions 15.01, 15.02, 15.03, 18.00, 18.01 and 18.03 of the regulations 
thereunder (17 CFR §§ 15.01, 15.02, 15.03, 18.00, 18.01, 18.03). 


4, On December 3, 4 and 12, 1963, January 7, 8 and 9, 1964, 
and February 27, 1964, while the respondent was in reporting 
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status as described in paragraph 3 above, and on January 28 
and March 5, 1964, when the respondent’s position was reduced 
below 200,000 bushels, transactions in wheat futures on the Chi- 
cago Board of Trade were executed on his behalf, but the respon- 
dent failed and refused to submit reports to the Commodity Ex- 
change Authority. 


5. On each business day during the periods December 6 
through December 10, 1963, and January 3 through March 5, 
1964, the respondent held or controlled a net long or a net short 
position in soybean futures on the Chicago Board of Trade, which 
position ranged from 200,000 bushels to 725,000 bushels in a sin- 
gle future. By reason of the fact that such quantities were equal 
to or in excess of 200,000 bushels, the respondent was in report- 
ing status and was required to report to the Commodity Ex- 
change Authority with respect to all transactions executed and 
all open contract positions held or controlled by him, in all soy- 
bean futures on all boards of trade on said dates and with 
respect to all transactions by reason of which the respondent’s 
position was reduced below reporting levels, as provided in sec- 
tion 4i of the Commodity Exchange Act (7 U.S.C. § 6i) and 
sections 15.01, 15.02, 15.03, 18.00, 18.01 and 18.03 of the regu- 
lations thereunder (17 CFR §§ 15.01, 15.02, 15.03, 18.00, 18.01, 
18.03). 


6. On December 6, 1963, January 3, 7, 9, 10, 13, 14, 15, 28 
and 31, 1964, February 3, 5, 6, 11, 13, 25, 27 and 28, 1964, and 
on March 5, 1964, while the respondent was in reporting status 
as described in paragraph 5 above, and on December 11, 1963, 
and March 6, 1964, when the respondent’s position was reduced 
below 200,000 bushels, transactions in soybean futures on the 
Chicago Board of Trade were executed on his behalf, but the 
respondent failed and refused to submit reports to the Commod- 
ity Exchange Authority. 


7. On each business day during the period April 2 through 
April 22, 1964, the respondent held or controlled a net short posi- 
tion in potato futures on the New York Mercantile Exchange, 
which position ranged from 32 carlots to 102 carlots in a single 
future. By reason of the fact that such quantities were equal 
to or in excess of 25 carlots, the respondent was in reporting 
status and was required to report to the Commodity Exchange 
Authority with respect to all transactions executed and all open 
contract positions held or controlled by him, in all potato futures 
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on all boards of trade on said dates and with respect to all tran- 
sactions by reason of which the respondent’s position was re- 
duced below reporting levels, as provided in section 4i of the 
Commodity Exchange Act (7 U.S.C. § 6i) and sections 15.01, 
15.02, 15.03, 18.00, 18.01, and 18.03 of the regulations thereun- 
der (17 CFR §§ 15.01, 15.02, 15.03, 18.00, 18.01, 18.03). 


8. On April 2, 3, 14, 15 and 22, 1964, while the respondent 
was in reporting status as described in paragraph 7 above, 
transactions in pototo futures on the New York Mercantile Ex- 
change were executed on his behalf, but the respondent failed 
or refused to submit reports to the Commodity Exchange Au- 
thority. 


CONCLUSIONS 


Section 4i of the Commodity Exchange Act (7 U.S.C. § 6i) 
requires every person who trades in futures to submit reports 
with respect to such trading ‘whenever such person shall directly 
or indirectly have or obtain a long or short position in any com- 
modity or in any future of such commodity, equal to or in 
excess of such amount as shall be fixed from time to time by 
the Secretary of Agriculture.” The quantity fixed by the Secre- 
tary for reporting purposes under the above provision is 25 car- 
lots in any one potato future, and 200,000 bushels in any one 
grain future (17 CFR § 15.03). The facts set forth in Findings 
of Fact 3 through 8 demonstrate that on numerous occasions the 
respondent failed or refused to file required reports with respect 
to his trading and positions in potato and grain futures, in vio- 
lation of section 4i of the act, and sections 15.01, 15.02, 15.03, 
18.00, 18.01, and 18.03 of the regulations issued by the Secretary 
(17 CFR §§ 15.01, 15.02, 15.03, 18.00, 18.01 and 18.03). 


The complainant states that the administrative officials of the 
Commodity Exchange Authority have carefully considered the 
proposed stipulation and order, and that they believe that the 
proposed sanction is adequate and that the prompt entry, with- 
out further proceedings, of the order to which the respondent 
has consented will constitute a satisfactory disposition of this 
case as against the respondent, serve the public interest, and ef- 
fectuate the purposes of the Act. The complainant recommends, 
therefore, that the stipulation and waiver submitted by the re- 
spondent be accepted and that the proposed order be issued. It 
is so concluded. 
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ORDER 


Effective July 30, 1964, all contract markets shall refuse all 
trading privileges to the respondent, John Henry Phelan, III, 
for a period of 30 days, such refusal to apply to all trading done 
and positions held by him directly or indirectly. 


A copy of this decision and order shall be served upon the 
respondent and upon each contract market. 


(9121) 


CLINTON C. PENDERY v. BOBBY RAGLAND, HUTCHENS COMMIS- 
SION COMPANY, and FORT WORTH STOCKYARDS COMPANY. P&S 
Docket No. 2828. Decided June 1, 1964. 


Misrepresentation—Stockyard Services—Market Agency—Stockyard 
Company 


By making representations in the sale of livestock on commission basis with- 
out first verifying the accuracy of the representations, the market agency 
failed to render reasonable stockyard services. Reparation is awarded 
against consignor and market agency for the difference in value between 
the heifers as represented and the heifers that were sold to complainant, 
plus veterinary fees for tests. Stockyard company not liable for repre- 
sentations of its auctioneer. 


Mr. Lawton G. Gambill, of Fort Worth, Texas, for complainant. Mr. Stan- 
ford Harrell and Mr. Sproesser Wynn, of Fort Worth, Texas, for respon- 
dents Bobby Ragland and Hutchens Commission Company. Respondent 
Fort Worth Stockyards Company pro se. Mr. W. A. Bolding, Presiding 
Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the the Packers and 
Stockyards Act, 1921, as amended (7 U.S.C. 181 et seq.), here- 
inafter referred to as the Act. The proceeding was instituted 
by a complaint filed on October 9, 1962, in which complainant 
seeks reparation in the amount of $1,076.50 alleging that he was 
damaged in such amount as a result of misrepresentations made 
by respondents when he purchased 58 Angus heifers at an auc- 
tion sale held at the Fort Worth Stockyards on August 17, 1962. 








ll 


1e 


1e 


> aS 


or 
- 


SserlUNwDSllCS TTS etti‘ia“D 


eer 


PENDERY v. RAGLAND 621 
Cite as 23 A.D. 620 


Copies of the complaint and copies of the investigative report, 
prepared by the Packers and Stockyards Division of the Depart- 
ment and filed in this proceeding pursuant to section 202.40 of 
the Rules of Practice (9 CFR 202.40), were served on respon- 
dents on October 29, 1962. A copy of the investigative report 
was served on complainant the same day. 


Respondent Ragland filed an answer to the complaint in which 
he admits the purchase of 58 heifers by complainant but denies 
they were “springer” Angus heifers. He further denies that rep- 
resentations were made to the extent alleged in the complaint 
and that complainant was damaged as alleged therein. Respon- 
dent Ragland also makes other allegations in defense to com- 
plainant’s claim. An oral hearing was requested by such re- 
spondent. 


Respondent Hutchens Commission Company filed an answer 
admitting the sale of the cattle to complainant but denying they 
were “springer” Angus heifers and denying liability for any rep- 
resentations made by the auctioneer in connection with the sale. 
Such respondent further alleges that it was acting only as broker 
for the seller and had no way of determining the truth of the 
information given to it by the consignor. Such respondent also 
alleged other facts in defense of the claim and requested an oral 
hearing. 


Respondent Fort Worth Stockyards Company filed an answer 
denying any liability to complainant, and alleging that it is not 
liable to either buyer or seller when its auctioneer has complied 
with the directions of the “selling agent.” Respondent Fort Worth 
Stockyards Company requested an oral hearing. 


An oral hearing was held in Fort Worth, Texas, on March 28, 
1963. W. A. Bolding, Office of the General Counsel, United States 
Department of Agriculture, was presiding officer. Complainant 
was represented by Lawton T. Gambill, Attorney at Law, of 
Fort Worth, Texas. Respondents Ragland and Hutchens Commis- 
sion Company were represented by Stan Harrell and Sproesser 
Wynn, Attorneys at Law, of Fort Worth, Texas. Respondent 
Fort Worth Stockyards Company appeared by J. M. Lewis, Divi- 
sion Manager. Clinton C. Pendery, Donald E. Muirhead, and 
Charles E. Foley testified for complainant. Bobby Ragland, Rob- 
ert Wagoner, and Harold Harrison testified for respondents. 
Suggested findings of fact, conclusions, and order, as well as 
briefs, were filed by attorneys for respondents Ragland and Hut- 
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chens Commission Company and by the attorney for the com- 
plainant. Respondent Fort Worth Stockyards Company filed a 
brief. 


FINDINGS OF FACT 


1. Complainant, Clinton C. Pendery, is an individual residing 
at 4224 Armstrong Parkway, Dallas 5, Texas. Complainant owns 
and operates a ranch in Collin County, Texas. 


2. Respondent Bobby Ragland, an individual residing at Route 
2, Mansfield, Texas, is engaged in the business of a livestock 
dealer within the meaning of the Act and at all times material 
herein was so engaged. 


3. Respondent Hutchens Commission Company, Livestock Ex- 
change Building, Fort Worth 6, Texas, a corporation, is now and 
was at all times material herein, registered with the Secretary 
of Agriculture as a market agency buying and selling livestock 
on a commission basis at the Fort Worth Stockyards, Fort 
Worth, Texas, a posted stockyard subject to the provisions of the 
Act, hereinafter referred to as the stockyard. 


4. Respondent Fort Worth Stockyards Company, Fort Worth, 
Texas, a corporation, does now and did at all times material 
herein own and operate the stockyard. 


5. On August 17, 1962, complainant purchased at the stock- 
yard 58 black Angus heifers at a price of $223.00 per head. 


6. At the auction sale, the auctioneer, at the direction of the re- 
spondent Hutchens Commission Company, stated that these heifers 
were from a clean county; were bred to registered Angus bulls; 
were pregnancy tested; and would start calving in October with 
the exception of three or four which would calve in September. 
Substantially the same representations were made to complain- 
ant by respondent Hutchens Commission Company’s represen- 
tative, Harold Harrison, before the sale began. 


7. The representations made were substantially those respon- 
dent Ragland made to respondent Hutchens Commission Com- 
pany when he delivered the 58 heifers to it for sale at the auc- 
tion. Complainant purchased the 58 heifers relying on such rep- 
resentations. 


8. Nine of the 58 heifers were not bred, four of the 58 heifers 
were bred to a Hereford rather than to an Angus bull, and none 
of the 58 heifers had been pregnancy tested. 
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9. On the date of sale the market value of the nine open heif- 
ers was $900.00 less than it would have been had they been bred 
as represented. Complainant paid the sum of $60.00 to have the 
heifers’ pregnancy tested by a veterinarian. 







































10. The complaint was filed within 90 days after the accrual 
of the cause of action. 


CONCLUSIONS 


Respondent Ragland consigned to respondent Hutchens Com- 
mission Company 58 black Angus heifers for sale at a special 
Hereford-Angus auction sale being held at the stockyard. At the 
time he delivered the 58 heifers to respondent Hutchens Com- 
mission Company, respondent Ragland represented that the heif- 
ers had been bred to registered Angus bulls, were all pregnancy 
tested, and would start calving in October except for three or 
four which would calve in September. The same representations 
were made to complainant by an employee of respondent Hut- 
chens Commission Company before the sale began. Moreover, 
} pursuant to instructions from Hutchens Commission Company, 
the auctioneer made the representations at the time of the auc- 
tion. The representations made were not true in all respects. 


It was an unjust practice in violation of the Act on the part 
of respondent Ragland to have caused the sale of livestock owned 
by him under the representations which were in part false. His 
lack of knowledge regarding the falsity thereof is no defense. 
Miller v. Latham, 276 S.W. 858 (1954). 


Respondent Hutchens Commission Company made the repre- 
sentations to complainant before the sale began. It was also 
i responsible for their announcement by the auctioneer at the time 
of the sale. This respondent was likewise unaware that the rep- 
resentations were not true in all respects. However, it does not 
appear that respondent Hutchens Commission Company made 
any attempt to ascertain whether the representations were true. 
There is no evidence that respondent asked the consignor to pro- 
duce a certificate which would show that the heifers had in fact 
been pregnancy tested. By making representations in connection 
with a sale of livestock on a commission basis without first exer- 
cising reasonable diligence to verify the accuracy of such repre- 
sentations, said respondent failed to render reasonable stockyard 
services, in violation of the Act. 
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No violation of the Act on the part of respondent Fort Worth 
Stockyards Company was established. Said respondent is not 
liable under the Act to complainant by reason of the false repre- 
sentations made by the auctioneer at the time of the sale. Cf. 
Board v. Hearst Publications, 322 U.S. 111 (1944) ; United States 
v. Silk, 331 U.S. 704 (1947). The livestock were consigned to the 
market agency for sale, and not to the Fort Worth Stockyards 
Company. The latter merely provided the stockyard facilities. 
The role of the auctioneer employed by it in connection with the 
sale was limited to nondiscretionary duties such as the announ- 
cing of the cattle being run through the ring and the receiving 
of bids. The auctioneer had no reason to suspect that the repre- 
sentations were in part false. He could not be expected to verify 
them and he was entitled to rely on the market agency for this. 


The complainant purchased the cattle at the price of $223.00 
per head. He subsequently found out that nine of the heifers 
were not pregnant. The evidence shows that the difference in value 
between the heifers as represented and the nine open heifers 
sold to complainant was $100.00 per head. Accordingly, it is 
concluded that by reason of the misrepresentations, the com- 
plainant was damaged in the sum of $900.00 by reason of the 
fact that the 9 heifers were not bred. 


Four of the 58 heifers had been bred to a Hereford bull and 
not an Angus bull as represented. Complainant also seeks dam- 
ages on the basis of the loss of one calf which was born dead 
and the fee paid the veterinarian who took the dead calf from 
the heifer. Complainant contends that this calf was born dead 
because the heifer, an Angus, had been bred to a Hereford bull. 
It appears that the other three heifers which had been bred to 
a Hereford bull gave birth to living calves. Respondents’ evi- 
dence shows that deaths are to be expected among a group of 
heifers calving for the first time. No representation was made 
at the time of the sale that all the heifers would give birth to 
living calves. Under these circumstances, it is concluded that 
complainant did not establish that the loss of this calf was due 
to the fact that the heifer had been bred to a Hereford bull and 
no damages will be awarded in connection with the loss of this 
calf. 


Also claimed is the sum of $60.00 for veterinary fees paid by 
complainant for pregnancy tests made on 54 of the heifers. Re- 
spondents Ragland and Hutchens Commission Company had rep- 
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resented that the heifers had been pregnancy tested. Complain- 
ant, upon learning that this representation was untrue, was jus- 
tified in securing such tests, and may recover the expense in- 
curred in obtaining said tests. 


On the basis of all of the foregoing, it is concluded that re- 
spondents Ragland and Hutchens Commission Company should 
be ordered to pay, jointly and severally, to complainant, repara- 
tion in the sum of $960.00, with interest. Of course, payment to 
complainant of the sum of $960.00, with interest, will discharge 
his claim. 


ORDER 


The complaint is dismissed as to respondent Fort Worth Stock- 
yards Company. Respondents Bobby Ragland and Hutchens Com- 
mission Company shall jointly and severally pay the complain- 
ant, Clinton C. Pendery, within 30 days from the date hereof, 
the sum of $960.00, with interest thereon at the rate of 5% per 
annum from September 1, 1962, until paid. 


Copies hereof shall be served upon the parties. 


(No. 9122) 


MERLIN T. WHITTLE v. NORTHWEST IOWA LIVESTOCK EXCHANGE, 
Inc. P&S Docket No. 2929. Decided June 1, 1964. 


Accounting—Livestock Received—Open Account—Limitation of Action 


Respondent’s records establish that respondent properly accounted for all 
livestock received from complainant for sale for complainant’s account 
except for two charges and reparation awarded for these two charges 
as complaint timely filed with respect to the open account between the 


parties. 


Mr. C. T. ‘Tad’ Sanders, of Kansas City, Missouri, for complainant. Mr. 
Wendell T. Edson, of Storm Lake, Iowa, for respondent. Miss Martha 
Jane Peterman, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Packers and Stock- 
yards Act, 1921, as amended (7 U.S.C. 181 et seq.), hereinafter 
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referred to as the Act. In a complaint filed on July 10, 1962, 
complainant alleges that between September 14, 1961, and April 
14, 1962, he consigned a total of 7,400 head of cattle to respond- 
ent to be sold by the latter for complainant’s account. It is fur- 
ther alleged that respondent has accounted for only 6,802 of the 
cattle so consigned to it. Complainant requests that the respond- 
ent be ordered to account for and pay the net proceeds of sale 
of the other 598 head of cattle. 


A copy of the complaint and a copy of the investigative re- 
port, prepared by the Packers and Stockyards Division of the 
Department and filed in the proceeding pursuant to section 
202.40 of the rules of practice (9 CFR 202.40), were served upon 
respondent. A copy of the investigative report was also served 
upon complainant. 


Respondent filed an answer in which it denies that complain- 
ant consigned 7,400 head of cattle to it during the period in ques- 
tion, and alleges “that the number of cattle delivered to the re- 
spondent .. . did not exceed 6,740 and that respondent made 
full accounting of such deliveries to the complainant.” 


Complainant requested an oral hearing which was held at 
Sioux City, Iowa, on October 3, 1968. Martha Jane Peterman, 
Office of the General Counsel, United States Department of Agri- 
culture, was the Presiding Officer. No appearance was entered 
by complainant. Wendell T. Edson, Attorney-at-Law, Storm 
Lake, Iowa, appeared on behalf of respondent. Morris Boney tes- 
tified as a witness for respondent. Respondent filed proposed 
findings of fact, conclusions and order. Prior to the commence- 
ment of the hearing, respondent filed an amendment to the an- 
swer alleging that the “Expense and damage to the respondent 
resulting from the unwarranted filing of this complaint substan- 
tially exceeds the sum of $536.85 and no credit to the complain- 
ant should be recognized.” 


FINDINGS OF FACT 


1. Complainant, Merlin T. Whittle, is an individual whose ad- 
dress is Preston, Iowa. At the time material herein, complainant 
was registered with the Secretary of Agriculture as a dealer. 


2. Respondent, Northwest Iowa Livestock Exchange, Inc., 
Alta, Iowa, is a corporation which, at the time material herein, 
was registered with the Secretary of Agriculture as a market 
agency and dealer. 


“9 


il 


i 6 


ee ee 
—— ee 


WHITTLE v. NORTHWEST IOWA LIVESTOCK EXCH. 627 
Cite as 23 A.D. 625 


3. The Northwest Iowa Livestock Exchange, Inc., stockyard is 
a posted stockyard subject to the provisions of the Act, herein- 
after referred to as the stockyard. 


4. During the period from September 14, 1961, through April 
17, 1962, respondent sold, at the stockyard, a total of 6,740 head 
of cattle consigned to it by complainant for sale on a commis- 
sion basis. During such period, respondent advanced money to 
complainant by honoring drafts payable to persons who had sold 
such cattle to complainant. 


5. From September 14, 1961, through April 14, 1962, the net 
proceeds of the sale of the cattle and the advances made by re- 
spondent were treated by the parties as mutual set-offs, and the 
account based on the dealings between the parties was kept open. 
Respondent maintained such account. On December 13, 1961, 
due to an inadvertent error, respondent entered in the account 
two charges to complainant in the total amount of $536.85, Ex- 
cept for this amount, respondent has fully and correctly ac- 
counted for and paid to complainant the sums to which com- 
plainant was entitled in connection with the disposition of the 
cattle consigned to it for sale for complainant’s account. 


6. The complaint was filed within ninety days of the accrual 
of the cause of action. 


CONCLUSIONS 


Complainant alleges that respondent has not accounted for the 
net proceeds of sale of 598 head of cattle consigned by complain- 
ant to respondent for sale on a commission basis during the 
period from September 14, 1961, through April 14, 1962. Com- 
plainant seeks to compel respondent to render an accounting for 
such net proceeds, and requests an award of reparation on the 
basis of such accounting. 


Although the investigative report indicates that during the 
period in question complainant purchased more cattle than were 
accounted for by respondent, the evidence does not support a 
finding that all the cattle purchased by complainant during such 
period were consigned and delivered to respondent. To the con- 
trary, the evidence shows that some of the cattle purchased by 
complainant between September 14, 1961, and April 14, 1962, 
were sold to or through parties other than respondent. 
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An audit of respondent’s books was made by a certified public 
accountant retained by complainant. However, it was not shown 
that respondent failed to keep accurate records with respect to 
the number of cattle received at the stockyard for sale for com- 
plainant’s account. The investigative report contains a sampling 
of entries in respondent’s arrival ledger. The report also con- 
tains figures obtained from various truckers who hauled com- 
plainant’s cattle to the stockyard. A comparison between such 
figures and entries tends to verify that respondent maintained 
accurate records of the number of cattle received at the stock- 
yard for sale on complainant’s behalf. 


On the basis of the record it must be concluded that, except 
as hereafter noted, respondent did account for and pay to com- 
plainant all of the net proceeds to which complainant was en- 
titled in connection with the disposition of the cattle received for 
sale for complainant’s account. 


The investigative report discloses that respondent improperly 
entered two charges against complainant in the total amount of 
$536.85 in the account maintained in connection with the deal- 
ings between the parties. Respondent admitted at the oral hear- 
ing that it incorrectly deducted this amount from the net pro- 
ceeds of the sale of cattle sold for complainant’s account, and 
that this error has not been rectified. 


The failure on the part of a market agency to pay the full 
amount of the net proceeds of sale to the consignor of livestock 
sold on a commission basis at a posted stockyard is an unjust 
practice in violation of section 307 of the Act (7 U.S.C. 208). 
Section 309(a) of the Act (7 U.S.C. 210 (a) ) requires a complain- 
ant to file his petition within 90 days after the accrual of the 
cause of action. Accordingly, complainant is entitled to an award 
of reparation in the amount of the improper charges if his com- 
plaint was filed within the time provided under the Act. 


An open account exists where there have been running or cur- 
rent dealings between parties and the account is kept open with 
the expectation of future dealings between the parties. Limita- 
tions of Actions, 53 C.J.S. §72. There is a mutual open account 
between two parties where they have agreed that the items oc- 
curring from time to time in favor of the respective parties 
shall operate as mutual set-offs, and that the shifting balance, 
when either or both shall call for it, shall be the debt. In such 
a case the statute of limitations does not run during the course 
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of such mutual dealings, but commences to run from the date of 
the last item; and if the last item is within the statutory period 
of limitations, it draws after it the items beyond that time. Wood- 
ward v. Armstrong 73 Fed. 2d 513 (1934). See, also, Anglo-Col- 
umbian Development Co. v. Stapelton, 19 Fed. 2d 683 (1927). 


In the present case respondent habitually honored drafts pay- 
able to persons who had sold livestock to complainant and en- 
tered charges in the amount of the drafts against complainant 
in the account maintained in connection with dealings between 
the parties. On November 16, 1961, respondent issued invoice 
01481 which indicated, among other things, that a charge of 
$399.55 was assessed against complainant because respondent 
had honored a draft which was payable to the order of W. S. 
Waldon. On December 13, 1961, respondent issued invoice 01543 
which indicated that the aforesaid charge had been assessed 
against complainant a second time; and, in addition, indicated 
that a $137.30 charge had been assessed against complainant 
because respondent honored a draft payable to the order of Ray 
Daniels. It is an uncontroverted fact that the assessment of these 
charges against complainant on December 13, 1961, was im- 
proper. 


It is evident from the record that the parties to this contro- 
versy transacted business continuously from September 14, 1961, 
through April 17, 1962. The invoices which were issued period- 
ically were not issued for the purpose of finally adjusting the 
matters between the parties, and there was a mutual open ac- 
count between complainant and respondent during such period. 
Since complainant filed his complaint within 90 days of April 
17, 1962, the last day the parties mutually transacted business, 
this complaint was timely filed, and the complainant is entitled 
to reparation in the amount of the erroneous charges made by 
respondent. Cf. Malecki v. Spitz, 3 A.D. 264 (1944). 


The expense and damage alleged in respondent’s amendment 
to the answer may not properly be considered as a basis for a 
set off or counterclaim in a reparation proceeding under the Act. 


ORDER 


Respondent, Northwest Iowa Livestock Exchange, Inc., shall 
pay to complainant, Merlin T. Whittle, within 30 days from the 
date hereof, the sum of $538.85, with interest thereon at the rate 
of 5% per annum from May 1, 1962, until paid. 


Copies hereof shall be served upon the parties. 
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(No. 9123) 


Hy BROWN v. JOHN CENTER AND RUSSELL CENTER. P&S Docket 
No. 3273. Decided June 2, 1964. 


Lack of Jurisdiction—Default—Dismissal 


The facts set forth in the complaint do not show that the alleged cause of 
action arose in connection with a livestock transaction subject to the 
provisions of the act. 


Decision by Thomas J. Flavin, Judicial Officer 


ORDER OF DISMISSAL 


This is a reparation proceeding under the Packers and Stock- 
yards Act, 1921, as amended (7 U.S.C 181 et seq.). Copies of the 
complaint were served upon respondents John Center and Rus- 
sell Center, respectively. Neither respondent filed an answer. 
The issuance of an order without further procedure is appro- 
priate under section 202.41(d) of the rules of practice (9 CFR 
202.41 (d)). 


The facts set forth in the complaint do not show that the 
alleged cause of action arose in connection with a livestock trans- 
action over which the Secretary has jurisdiction under the Act. 
See 7 U.S.C. 182, 183. Accordingly, the complaint is hereby dis- 
missed. 


Copies hereof shall be served upon the parties. 


(No. 9124) 
In re M. J. RoGers. P&S Docket No. 3125. Decided June 3, 1964. 


Registration and Bond—Failure to Pay When Due—Checks— 
Cease and Desist—Consent Order 


Respondent is ordered to cease and desist from engaging in business under 
the act without being registered and bonded, failing to pay when due 
for livestock purchased, and issuing insufficient funds checks. 


Mr. Garrett N. Wyss for complainant. Mr. Deane C. Watson, of Amarillo, 
Texas, for respondent. 


Decision by Thomas J. Flavin, Judicial Officer 
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PRELIMINARY STATEMENT 


This a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 
et seq.), hereinafter referred to as the Act, instituted by a com- 
plaint filed on March 13, 1964, by the Acting Director, Packers 
and Stockyards Division, Agricultural Marketing Service, United 
States Department of Agriculture, charging respondent with vio- 
lations of the Act and the regulations thereunder (9 CFR 201.1 
et seq.), hereinafter referred to as the regulations. 

Respondent filed an answer on May 7, 1964, in which he ad- 
mits the jurisdictional allegations of the complaint, neither ad- 
mits nor denies the remaining allegations, waives oral hearing 
and report of the Hearing Examiner, and consents to the issu- 
ance of a specified order, with findings and conclusions, for the 
purpose of this proceeding only, based on all allegations con- 
tained in the complaint. Complainant has recommended that the 
order consented to by respondent be issued. 


FINDINGS OF FACT 


1. The Dublin Auction Sale, Dublin, Texas, the Floydada Live- 
stock Sales Company stockyard, Floydada, Texas, McDougal’s Auc- 
tion Barn, Comanche, Texas, and the Stamford Live Stock Com- 
mission Co. stockyard, Stamford, Texas, hereinafter called the 
stockyards, are now and were at all times material herein, posted 
stockyards subject to the provisions of the Act. 

2. The respondent, an individual whose address is 1742 Edge- 
mont, Abilene, Texas, at the times specified herein, operated at 
the stockyards as a dealer, as that term is defined in the Act. 

3. The respondent, on or about the dates and in the transac- 
tions set forth below, purchased and sold livestock for his own 
account at the stockyards, notwithstanding that the respondent 
was not registered with the Secretary of Agriculture as a dealer to 
so operate, and had not filed a reasonable bond or its equivalent, 
to cover such dealer operations. 


Transactions at Dublin Auction Sale 
Dublin, Texas 


Date No. of 

1963 Head Purchase Sale Amount 
February 1 31 x $2,982.34 
February 8 14 x 1,239.29 
February 8 19 x 1,869.77 
February 15 44 x 3,271.12 
March 15 8 x 603.36 


March 22 10 x 876.81 
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Transactions at McDougal’s Livestock Auction Barn 
Comanche, Texas 


Date No. of 

1963 Head Purchase Sale 
February 16 21 x 
March 23 6 x 
March 23 11 x 
March 30 14 x 
April 6 2 x 
April 6 10 x 
April 13 4 x 


Purchases at Stamford Live Stock Commission Co. 
Stamford, Texas 


Date No. of 
1963 Head 
May 1 15 
May 8 8 


Amount 
$1,893.82 
225.34 
725.34 
1,089.95 
29.95 
811.89 
439.76 


Amount 


$1,406.39 
646.50 


4. Respondent, on or about the dates and in the transactions set 
forth below, purchased livestock for his own account at the 
stockyards, and failed to pay, when due, the purchase price of 


such livestock. 


Date No. of 

1963 Head Purchased at 

February 1 31 Dublin Auction Sale 
Dublin Texas 

February 8 14 Dublin Auction Sale 
Dublin Texas 

May 1 15 Stamford Live Stock 


Commission Co. 
Stamford, Texas 
May 8 8 Stamford Live Stock 
Commission Co. 
Stamford, Texas 


May 16 36 Floydada Livestock Sales 


Company 
Floydada, Texas 


Price 
$2,982.34 


1,239.29 


1,406.39 


646.50 


2,593.73 


5. Respondent, in connection with the transactions set forth 
in Finding of Fact 4 herein, issued checks in purported payment 
of the livestock purchased, which checks were returned by the 
bank upon which they were drawn because of insufficient funds. 


Date Check Issued Payee 

February 1, 1963 Dublin Auction Sale 

February 8, 1963 Dublin Auction Sale 

May 1, 1963 Stamford Livestock Comm. Co. 
May 8, 1963 Stamford Livestock Comm. Co. 


May 16, 1963 Floydada Livestock Sales Co. 


Amount 


$2,982.34 
1,239.29 
1,406.39 
646.50 
2,593.73 
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CONCLUSIONS 


By reason of the facts set forth in Finding of Fact 3 herein, 
respondent has violated sections 303 and 312(a) of the Act (7 
U.S.C, 203 and 213(a)), and sections 201.10, 201.29 and 201.30 
of the regulations (9 CFR 201.10, 201.29, 201.30). 


By reason of the facts set forth in Findings of Fact 4 and 5 
herein, respondent has violated section 312(a) of the Act (7 
U.S.C. 213(a)). 


The complainant has recommended that the order consented 
to by respondent be issued. The order will be issued. 


ORDER 


Respondent shall cease and desist from (1) engaging in the 
business of a livestock dealer in commerce within the meaning 
of the Act without being registered with the Secretary of Agri- 
culture to so transact business and without filing and maintain- 
ing a reasonable bond or its equivalent to cover such dealer activ- 
ities, as required by the Act and the regulations; (2) failing to 
pay when due the purchase price of livestock purchased in com- 
merce; and (3) issuing checks in payment for livestock pur- 
chased in commerce without having and maintaining sufficient 
funds on deposit in the bank upon which they are drawn to pay 
such checks. 


This order shall become effective on the sixth day after serv- 
ice hereof upon respondent and copies hereof shall be served 
upon the parties. 


(No. 9125) 


In re CHARLES C. LENNEN, d/b/a SYRACUSE SALES COMPANY. 
P&S Docket No. 3271. Decided June 3, 1964. 


Insolvency—Violations of Act—Suspension of Registration— 
Consent 


Respondent is ordered to cease and desist from failing to pay purchase 
prices when due, issuing insufficient funds checks, purchasing consigned 
livestock for speculative resale and issuing incomplete accounts of sale. 
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Respondent is also ordered to keep accounts and records that fully dis- 
close all transactions in his business. Respondent is suspended as a reg- 
istrant under the act for a period of 60 days and thereafter until he is 
no longer insolvent. 


Mr. Garrett N. Wyss for complainant. Respondent pro se. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 et 
seq.), hereinafter referred to as the Act, instituted by a com- 
plaint filed on April 17, 1964, by the Director, Packers and 
Stockyards Division, Agricultural Marketing Service, United 
States Department of Agriculture, charging respondent with vio- 
lations of the Act and the regulations promulgated thereunder 
(9 CFR 201.1 et seq.), hereinafter referred to as the regulations. 


Respondent filed an answer on May 6, 1964, in which he ad- 
mits the jurisdictional allegations of the complaint, neither ad- 
mits nor denies the remaining allegations, waives oral hearing 
and the report of the Hearing Examiner, and consents to the 
issuance of a specified order, with findings and conclusions, for 
the purpose of this proceeding only, based on all allegations con- 
tained in the complaint. Complainant has recommended that the 
order consented to by respondent be issued. 


FINDINGS OF FACT 


1. Respondent, an individual doing business as Syracuse Sales 
Company, Syracuse, Kansas, is now, and was at all times mate- 
rial herein, registered with the Secretary of Agriculture as a 
dealer and a market agency under the Act, buying and selling 
livestock in commerce for his own account and buying and sell- 
ing livestock in commerce on a commission basis. 


2. The Syracuse Sales Company, Inc. stockyard, Syracuse, 
Kansas, hereinafter called the stockyard, is now, and was at all 
times material herein, a posted stockyard subject to the provi- 
sions of the Act. 
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3. Respondent’s current liabilities exceed his current assets. 
As of March 4, 1964, respondent’s current liabilities exceeded 
his current assets by approximately $194,168.44. 


4. Respondent, on or about the dates and in the transactions 
set forth below, purchased livestock in commerce for his own 
dealer account and failed to pay, when due, the purchase price of 
such livestock. 


Date No. of 
1964 Head Purchased From Amount 
January 28 209 Winter Livestock Commission Co. $24,773.49 
La Junta, Colorado 
February 10 unknown Manuel Snider 1,449.00 
Lamar, Colorado 
February 11 unknown Winter Livestock Commission Co. 3,334.75 


La Junta, Colorado 


5. Respondent, in connection with the transactions set forth 
in Finding of Fact 4 above, issued checks in purported payment 
for the livestock purchased, which checks were returned by the 
bank upon which they were drawn because of insufficient funds 
in respondent’s account. 


Date 

1964 Payee Amount 
January 28 Winter L. S. Comm. $24,773.49 
February 10 Manuel Snider 1,449.60 
February 11 Winter L. S. Comm. Co. 3,334.75 


6. Respondent, at the stockyard, on or about January 25, 1964, 
in the transactions listed below, sold livestock consigned to him 
for sale on a commission basis and, in connection with such sales 
transactions, issued checks to the consignors of the livestock for 
the payment of the proceeds from the sale of the livestock, which 
checks were returned by the bank upon which they were drawn 
because of insufficient funds in respondent’s custodial account. 


Payee Amount 
Fred Williams and Son $3,613.63 
Fred Williams and Son 2,452.66 
Jewell Seufer 4,424.99 
Fred Williams and Son 1,731.25 


7. Respondent, at the stockyard, on or about the dates and in 
the transactions set forth below, purchased consigned livestock 
for speculative resale for his own dealer account. 
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Date 
1964 


January 4 


January 11 


January 18 


January 25 


February 1 


February 8 
February 15 
February 22 


Cite as 23 A.D. 633 


No. of 
Head 


3 
22 
33 

a 

4 

6 
34 
22 
27 

7 

3 
11 
10 
15 

8 
28 
11 

6 
53 
14 

: 

2 

1 


Amount 


$ 374.30 
2,766.00 
4,398.16 

547.82 
530.82 
475.18 
3,098.40 
2,008.08 
2,699.03 
783.60 
288.57 
1,208.23 
1,321.69 
1,864.30 
602.00 
2,908.24 
1,390.65 
702.86 
8,406.44 
1,795.39 
151.95 
255.83 
142.80 


8. Respondent, at the stockyard, on or about the dates and in 
the transactions set forth below, purchased livestock for his own 
dealer account and in connection therewith issued accounts of 
sale to the consignors of the livestock, which accounts failed to 
show respondent as the true purchaser of the consigned livestock, 
copies of which accounts became part of respondent’s books and 


records. 


Date 
1964 


January 4 


January 11 


Consignor 


John Elston 

John Elston 
Thomas V. McNeff 
Thomas V. McNeff 
Thompson Bros. 
Thompson Bros. 
Thompson Bros. 
Thompson Bros. 
A. C. Wood 

A. C. Wood 

Dick Roberts 

Dick Roberts 


Name of Purchaser 
Designated on 
Account of Sale 


100 
34 
100 


ae 


— ~~ 
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Name of Purchaser 


Date Designated on 
1964 Consignor Account of Sale 
January 18 Harry Hernden Excel 
Harry Hernden 34 
Harry Hernden XL 
Puckett & Son Dale 2 
Puckett & Son dr 
Edna Wilson 34 
January 25 Fred Williams and Son 34 
Fred Williams and Son JA 
Fred Williams and Son 95 
Frank Novy 95 
Floyd Nelson 41 
February 1 Malcolm Shields Atkison 
Malcolm Shields Harold 
Ivan Nickerson Pat 
Ivan Nickerson 81 
February 8 Thayne Davis Harold 2 
February 15 M. Snider 90 
M. Snider BG 
February 22 Frank Novy 41 
Frank Novy 35 


9. Respondent, during the period from January 4, 1964, 
through February 22, 1964, failed to maintain books and records 
which fully disclosed his business as a market agency, in that 
respondent issued accounts of sale in connection with the trans- 
actions set forth in Finding of Fact 8 above, which failed to 
show respondent as the true buyer of the livestock represented 
therein, copies of which accounts of sale were made a part of 
respondent’s books and records. 


CONCLUSIONS 


By reason of the facts set forth in Finding of Fact 3 herein, 
it is concluded that respondent is insolvent within the meaning 
of the Act (7 U.S.C. 204). 


By reason of the facts set forth in Findings of Fact 4 and 5 
herein, respondent has wilfully violated section 312(a) of the 


Act (7 U.S.C. 218(a)). 


By reason of the facts set forth in Finding of Fact 6 herein, 
respondent has wilfully violated sections 307 and 312(a) of the 
Act (7 U.S.C. 208, 213 (a) ). 
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By reason of the facts set forth in Finding of Fact 7 herein, 
respondent has wilfully violated sections 307 and 312(a) of the 
Act, supra, and sections 201.57 and 201.60 of the regulations (9 
CFR 201.57, 201.60). 


By reason of the facts set forth in Findings of Fact 8 and 9 
herein, respondent has wilfuly violated sections 307 and 312(a), 
supra, and 401 of the Act (7 U.S.C. 221) and section 201.43 of 
the regulations (9 CFR 201.43). 


The complainant has recommended that the order consented 
to by respondent be issued. The order will be issued. 


ORDER 


Respondent shall cease and desist from (1) failing to pay, 
when due, the purchase price of livestock purchased in com- 
merce; (2) issuing checks in payment for livestock purchased in 
commerce without having and maintaining sufficient funds on 
deposit in the bank upon which they are drawn to pay such 
checks; (3) issuing checks to consignors in payment for live- 
stock sold on a commission basis without having and maintain- 
ing sufficient funds on deposit in the bank upon which they are 
drawn to pay such checks; (4) purchasing consigned livestock 
for speculative resale for his own account; and (5) issuing ac- 
counts of sale to consignors which fail to show the full, true and 
correct name of the purchaser of the livestock. 


Respondent shall keep accounts, records and memoranda which 
fully and correctly disclose all transactions involved in his busi- 
ness as a market agency, including accounts of sale which show 
the full, true and correct name of the purchaser of the livestock. 


Respondent is suspended as a registrant under the Act for a 
period of sixty days and thereafter until such time as he demon- 
strates that he is no longer insolvent. When respondent demon- 
strates that he is no longer insolvent, a supplemental order will 
be issued in this proceeding terminating this suspension after 
the 60-day period. 


This order shall become effective on the sixth day after serv- 
ice hereof upon respondent and copies hereof shall be served 
upon the parties. 
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(No. 9126) 


In re WOODFORD COUNTY LIVESTOCK COMMISSION COMPANY, INC. 
P&S Docket No. 2912. Decided June 8, 1964. 


Bonds—Inadequate—Cease and Desist 


Respondent is ordered to cease and desist from engaging in business as a 
market agency and a dealer without filing and maintaining reasonable 
bonds or their equivalent, as required by the act and the regulations 
issued thereunder. 


Mr. Garrett N. Wyss for complainant. Mr. Mishael O. Gard, of Peoria, Illi- 
nois, for respondent. Mr. Jack W. Bain, Hearing Examiner. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 
et seq.), instituted by a complaint filed April 17, 1963, by the 
Director, Packers and Stockyards Division, Agricultural Mar- 
keting Service, United States Department of Agriculture. Re- 
spondent is registered with the Secretary under the act as a 
market agency to buy and sell livestock in commerce on a com- 
mission basis and as a dealer to buy and sell livestock in com- 
merce for its own account and is charged with continuing to 
operate as a livestock market agency and dealer without increas- 
ing its surety bonds after notice that increases were required. 
A copy of the complaint and a copy of the rules of practice were 
served upon respondent April 19, 1963. 


Respondent filed an answer May 8, 1963, admitting some of 
the allegations of the complaint but denying that it willfully vio- 
lated the act. On May 27, 1963, respondent filed a statement that 
adequate bonds had been submitted and requested that the pro- 
ceeding be dismissed. Complainant admitted that respondent had 
obtained bond subsequent to the filing of the complaint, but 
stated that a hearing was needed to determine whether respond- 
ent had violated the act and whether a cease and desist order 
should be issued in this proceeding. 


An oral hearing was held in Peoria, Illinois, January 6, 1964, 
before Jack W. Bain, Hearing Examiner, Office of Hearing Ex- 
aminers, United States Department of Agriculture. Garrett N. 
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N. Wyss, Office of the General Counsel, United States Depart- 
ment of Agriculture, appeared for complainant, and Mishael O. 
Gard, of Swain, Johnson & Gard, Peoria, Illinois, represented 
respondent. The parties filed a stipulation of facts and respond- 
ent’s general manager and its attorney testified with respect to 
respondent’s attempts to increase the amount of its bonds. After 
the hearing, the parties filed briefs. On April 30, 1964, the hear- 
ing examiner filed a report containing proposed findings of fact 
and conclusions and recommending that respondent be found to 
have violated the act as charged and be ordered to cease and 
desist from such violation. Respondent filed exceptions to the 
hearing examiner’s report. 


FINDINGS OF FACT 


1. The Woodford County Livestock Commission Company, 
Inc., stockyard, E] Paso, Illinois, is now and was at all times 
material herein a posted stockyard subject to the provisions of 
the act. 


2. Respondent, Woodford County Livestock Commission Com- 
pany, Inc., is a corporation organized and existing under the 
laws of the State of Illinois, whose place of business is located 
at El Paso, Illinois. At all times material herein respondent 
was registered with the Secretary under the act as a market 
agency to buy and sell livestock in commerce on a commission 
basis and as a dealer to buy and sell livestock in commerce for 
its own account and operated the posted stockyard at El Paso, 
Illinois. 


3. During the period February 23, 1962, to on or about May 
29, 1963, respondent maintained a surety bond in the amount 
of $40,000 to secure performance of its market agency obliga- 
tions under the act. During the period May 17, 1962, to on or 
about May 29, 1963, respondent maintained a surety bond in the 
amount of $10,000 to secure performance of its dealer obliga- 
tions under the act. 


4. On the basis of the volume of respondent’s livestock trans- 
actions during the fiscal year ending June 30, 1962, respondent 
was required, pursuant to the bonding provisions of the act and 
the regulations issued thereunder, to increase to $51,000 and $20,- 
000, respectively, the amount of bonds maintained by it to secure 
performance of its market agency and dealer obligations under 
the act. On or about January 9, 1963, respondent was informed 
of the increased bond coverage required under the act. 
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5. Notwithstanding the notice of January 9, 1963, respondent 
continued to operate at the stockyards as a market agency and 
dealer until on or about May 29, 1963, without furnishing the 
required additional bond coverage. On May 29, 1963, the Wash- 
ington office of complainant received fully executed duplicates 
of valid and sufficient surety bonds to cover respondent’s activ- 
ities as a market agency and dealer under the act, which bonds 
have continued in full force and effect. 


CONCLUSIONS 


Respondent’s operation in business as a market agency and 
dealer under the act without maintaining adequate or reasonable 
bonds to cover such activities, as set forth in Finding of Fact 5, 
constitutes a violation of section 312(a) of the act (7 U.S.C. 
213(a)) and sections 201.29 and 201.30 of the regulations issued 
thereunder (9 CFR 201.29 and 201.30). Cf. e.g., In re Caesar 
Brothers, 22 A.D. 1248 (1963); In re Homer Parham, 22 A.D. 
1074 (1963) ; In re Marshall Clampitt, 22 A.D. 1072 (1963); In 
re W. O. Steen, 16 A.D. 125 (1957). Moreover, such violation is 
willful. In re Earl Ellis, 23 A.D. 411 (1964). See also, e.g., Good- 
man v. Benson, 286 F.2d 896, 900 (7th Cir. 1961) ; Eastern Pro- 
duce Co., Inc., v. Benson, 278 F.2d 606 (3d Cir. 1960) ; In re Har- 
risbury Daily Market, Inc. and M. & S. Distributing Company, 20 
A.D. 955 (1961) aff'd, D.C. Cir. Oct. 4, 1962. Respondent should 
be ordered to cease and desist from such violation, as recom- 
mended by complainant, in view of respondent’s difficulty in ac- 
quiring additional bond coverage and its past continuation in 
business as a market agency and dealer without adequate bonds. 
Respondent’s unsuccessful attempts to obtain additional bond 
coverage prior to May 29, 1963, do not alter this conclusion. 


ORDER 


Respondent shall cease and desist from engaging in business 
as a market agency and a dealer in commerce under the act 
without filing and maintaining reasonable bonds or their equiv- 
alent, as required by the act and the regulations issued there- 
under. 


This order shall become effective on the 10th day after service 
thereof upon respondent and copies hereof shall be served upon 
the parties. 
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(No. 9127) 


DOYLE W. BLODER v. AMERICAN HEREFORD FARMS, INC. P&S 
Docket No. 3022. Decided June 11, 1964. 


Breach of Contract—Damages 


Since complainant’s signature on the bill of sale was induced by fraud, the 
provisions of such bill do not bar or limit his recovery in this proceeding. 
Damages are awarded against seller for supplying calves that were not 
as represented. 


Complainant and respondent pro se. Mr. John C. Banks, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Packers and Stock- 
yards Act, 1921, as amended (7 U.S.C. 181 et seq.), hereinafter 
referred to as theAct. The proceeding was instituted by a com- 
plaint filed on September 27, 1963, in which the complainant 
seeks an award of reparation in the amount of $2,165.00, alleg- 
ing that the respondent contracted to sell 100 Hereford calves to 
complainant; and that the respondent breached the contract by 
delivering calves which were not as represented, three of which 
died within ten days after delivery. 

A copy of the complaint and a copy of the investigative report, 
prepared by the Packers and Stockyard Division of the Depart- 
ment and filed in this proceeding pursuant to section 202.40 of 
the rules of practice (9 CFR 202.40), were served upon the re- 
spondent on October 17, 1963. A copy of the investigative report 
was served upon the complainant on October 30, 1963. 

The respondent filed a motion to dismiss the complaint upon 
the grounds of lack of jurisdiction and a failure to state a cause 
of action, which motion was properly denied by the Presiding 
Officer. Thereafter the respondent filed an answer alleging inter 
alia that the complainant had signed a “Bill of Sale” which re- 
cited that the cattle had been received ‘“‘as advertised in good 
health and satisfactory condition upon inspection.” The respond- 
ent requested an oral hearing. 

An oral hearing was held on March 5, 1964 at Longmont, Colo- 
rado. John C. Banks, Office of the General Counsel, United States 
Department of Agriculture, was Presiding Officer. The complain- 
ant appeared in person and testified in his own behalf. The re- 
spondent did not appear. 
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FINDINGS OF FACT 


1. Complainant, Doyle W. Bloder, Box 583, Longmont, Colo- 
rado, is an individual engaged in farming and feeding cattle. 


2. Respondent, American Hereford Farms, Inc., Belle Vernon, 
Pennsylvania, was at all times material herein a corporation reg- 
istered with the Secretary of Agriculture as a dealer to buy and 
sell livestock in commerce for its own account. 


3. Complainant and respondent entered into a contract on 
August 28, 1963 whereby the respondent agreed to sell to the 
complainant and the complainant agreed to buy from the respon- 
dent 100 calves at the price of $110.00 per head. A down pay- 
ment was made by complainant. 


4. Complainant entered into the contract in reliance on repre- 
sentations that the said calves were Hereford calves of choice to 
fancy grade, polled or dehorned, of uniform size and weighing 
approximately 400 pounds, and in good health. 


5. On August 30, 1963, 100 calves were delivered to the com- 
plainant in Longmont, Colorado. The calves had been shipped by 
respondent from Texas. The calves were not as represented, but 
were of inferior quality, mixed, some had horns, there was con- 
siderable variation in size and most of them weighed less than 400 
pounds, and many were in poor health. When the respondent 
made the representations it knew them to be false. 


6. Respondent did not permit the cattle to be unloaded or in- 
spected until it received a certified check for the balance of the 
purchase price. A “Bill of Sale” was signed by the complainant 
before he had an opportunity to inspect the calves. The “Bill of 
Sale” recited in part that the calves received were in “good health 
and satisfactory condition upon inspection.” The “Bill of Sale” 
recited further that respondent “expressly warrants, in lieu of 
all other implied or express warranties, that he will replace any 
cattle lost within 10 days after delivery ... by seller’s credit for 
one-half the purchase price of such calf.” 


7. Three of the calves died within 10 days after delivery. At 
the time of delivery, the market value of the three calves did not 
exceed $35.00 per head, and the market value of the other 97 
calves did not exceed $90.00 per head. 
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8. The complaint was filed within 90 days after the accrual 
of the cause of action. 


CONCLUSIONS 


Respondent’s fraudulent representations induced complainant 
to order the calves, to pay for them and to sign the “Bill of Sale” 
before he was afforded an opportunity to inspect the calves. 
Fraud in connection with a livestock transaction in commerce is 
an unjust practice in violation of the Act for which reparation 
may be awarded in the amount of the damage sustained in con- 
sequence thereof. Cf. Kroenke v. Orner, 21 A.D. 327 (1962). See 
also Kammerzell v. Rouse, 18 A.D. 887 (1959). Since complain- 
ant’s signature on the “Bill of Sale’ was induced by fraud, the 
provisions of such bill will not bar or limit his recovery in this 
proceeding. Land Finance Corporation v. Sherwin Electric Co., 
146 A. 72, 75 (1929). 


The measure of complainant’s damages is the difference be- 
tween the market value of the calves at the time of delivery and 
the value they would have had if they had conformed to the con- 
tract. There being no other evidence in this regard the contract 
price ($110.00) will be considered as the value of animals con- 
forming to the contract. Complainant established that the 97 
calves which did not die within 10 days after delivery had a 
market value of not more than $90.00 per head at the time they 
were received by him. Accordingly, as to such 97 calves, his 
claim for damages in the amount of $20.00 per head should be 
allowed. 


As to the calves which died within, 10 days after delivery, 
complainant claims damages in the sum of $75.00 per head, His 
claim in this respect is also supported by the record. On the basis 
of all of the foregoing, it is concluded that respondent should 
be ordered to pay complainant the sum of $2,165.00. 


ORDER 


Within thirty days from the date of this order, respondent 
shall pay to complainant the sum of $2,165.00, with interest 
thereon at the rate of five percent per annum from September 
1, 1963 until paid. 


Copies hereof shall be served upon the parties. 
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(No. 9128) 


MILES LAND & LIVESTOCK COMPANY v. CHARLES J. ROUSE, d/b/a 
LIMON LIVESTOCK SALES COMPANY. P&S Docket No. 2985. De- 
cided June 17, 1964. 


Breach of Contract—Dismissal of Counterclaim—Damages 


Respondent’s action in cancelling contract prior to agreed date of delivery 
because of complainant’s alleged change in method of watering and 
feeding the steers, held to be breach of contract. While complainant 
breached the contract by “cutting out” some steers, such breach not 
material as respondent could have selected any of such steers or “cut 
out” others. Damages awarded to complainant limited by rule of avoid- 
able damages. 

Crowell & Chapin, of Casper, Wyoming, for complainant. C. M. Somerville, 
John L. Griffith, Mary C. Griffith, of Denver, Colorado, for respondent. 
Mr. John C. Banks, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Packers and Stock- 
yards Act, 1921, as amended (7 U.S.C. 181 et seq.), hereinafter 
referred to as the Act. The proceeding was instituted by a com- 
plaint filed on May 23, 1963, in which complainant seeks an award 
of reparation in the amount of $4,598.00, alleging that on April 
16, 1963, respondent contracted to purchase 650 head of mixed 
steers from the complainant, at $27.50 per hundredweight, and 
that the respondent breached the contract and refused to accept 
delivery of the steers. 


A copy of the complaint and a copy of the investigative report, 
prepared by Packers and Stockyards Division of the Department 
and filed in the proceeding pursuant to section 202.40 of the rules 
of practice (9 CFR 202.40), were served upon respondent on July 
17, 1963. A copy of the investigative report was served upon the 
complainant on July 17, 1963. 


The respondent filed an answer on July 31, 1963, in which he 
alleges that the complainant breached the contract by taking the 
steers off ensilage and putting them on hay and water, and by 
“cutting” the steers instead of permitting the respondent “to 
cut” the steers. Respondent also filed a counterclaim in the 
amount of $3,883.00 for expenses incurred in connection with 
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trips made to complainant’s ranch in Wyoming, together with a 
“loss of profit” on a resale of the steers. Complainant filed a 
reply to the counterclaim on August 21, 1963, in which it denies 
the allegations contained in the counterclaim. Both parties re- 
quested an oral hearing. 


An oral hearing was held on November 5, 1963, at Cheyenne, 
Wyoming. John C. Banks, Office of the General Counsel, United 
States Department of Agriculture, was presiding officer. Com- 
plainant and respondent were represented by counsel. Seven wit- 
nesses testified. Proposed findings of fact, conclusions and orders, 
and briefs were filed by both parties. 


FINDINGS OF FACT 


1. Complainant, Miles Land & Livestock Company, Alcova, 
Wyoming, a corporation, is now, and was at all times material 
herein, engaged in farming and ranching within the State of 
Wyoming. 


2. Respondent, Charles J. Rouse, an individual doing business 
as Limon Livestock Sales Company, Limon, Colorado, is now, 
and was at all times material herein, a dealer registered with the 
Secretary of Agriculture to buy and sell livestock in commerce 
for his own account. 


3. On April 16, 1963, a written contract was executed by the 
parties, whereby the complainant agreed to sell to the respond- 
ent and the respondent agreed to purchase from the complain- 
ant approximately 650 head of mixed steers at $27.50 per hun- 
dredweight. The steers were to be delivered by complainant at 
the Burlington Railroad Yard in Casper, Wyoming, on Friday, 
April 19, 1963. They were to be weighed at Casper at the time 
of delivery. Under the contract, respondent was “to cut” the 
steers, and he had an option to buy any of the cattle which he 
might “cut out.” It was contemplated by the parties that the 
steers would be shipped interstate. 

4. The custom of the trade in Wyoming, at all times material 
herein, provided for the right of a purchaser of cattle to reject 
any cattle that he found to be undesirable at the time and place 
of delivery. 


5. After the execution of the contract, complainant “cut out” 
approximately 40 head of steers from its herd and placed them 
in a corral on its ranch. 
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6. On the evening of April 18, 1963, respondent inspected the 
steers at complainant’s ranch and thereafter informed complain- 
ant that he would not accept delivery of the steers the next morn- 
ing, asserting that the complainant had breached the contract by 
putting the steers on hay and water instead of ensilage and by 
“cutting” the steers instead of permitting respondent “to cut” 
the steers. The respondent also stopped payment of the $10,000 
check given as down payment and cancelled his order for rail- 
road cars. 


7. On April 19, 1963, the complainant shipped 45 steers, in 
two trucks, from its ranch to Casper, Wyoming, with the inten- 
tion of tendering delivery of those steers to the respondent. Re- 
spondent was not present to accept the tender of the 45 steers 
at Casper, Wyoming. 


8. The average weight of the steers, on April 19, 1963, was 
542 pounds. 


9. On April 24, 1963, the complainant sold 250 of the steers 
for delivery at Casper, Wyoming, at a price of $27.00 per hun- 
dredweight. 


10. Complainant could not have found a purchaser willing to 
take delivery and to pay a fair price for the steers in less than 
five days after the contract delivery date. 


11. The reasonable cost of feed for the 650 steers was $6.00 
per head per month. 


12. On April 24, 1963, the market value at Casper, Wyoming, 
for steers of the type in question was $27.00 per hundredweight. 


13. A complaint was filed within 90 days after the accrual of 
the cause of action. 


CONCLUSIONS 


The principal issue in this case is whether the feeding of hay, 
and the watering and “cutting” of the steers by the complainant 
constituted a breach of contract which justified its “cancella- 
tion” by the respondent prior to the agreed date of delivery of 
the steers. 


The evidence fails to establish that the complainant had 
changed the method of watering and feeding the steers after the 
contract was executed. Therefore, the respondent did not meet 
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his burden of proof with respect to his allegation that the com- 
plainant had breached the contract by changing the method of 
watering and feeding the steers. 


There is no provision in the written contract with respect to 
the procedure regarding “cutting.” However, the terms of a 
written agreement may be supplemented by evidence of consist- 
ent additional terms or by a course of dealing or usage of trade. 
Wyoming Statutes, 34-2-202. 


It was established by the evidence that under the agreement 
of the parties the respondent was “to cut” the steers. Thus, com- 
plainant breached the contract by “cutting out” 40 steers; how- 
ever, respondent admitted that he could have selected any steers 
he may have wanted from the 40 head, his only objection being 
that there were some that had not been “cut” that he wanted 
“to cut.” It was also established that there was a custom or 
usage of the trade in Wyoming according to which a purchaser 
of cattle could reject any cattle that he did not want at the time 
and place of delivery. See also Wyoming Statutes 34-2-602. 
Under these circumstances, the respondent had the opportunity 
“to cut” the steers in the sense that he could have selected any 
of the “off cattle” which had been ‘“‘cut” by the complainant and 
rejected any of the others that he did not want upon their tender 
of delivery in Casper, Wyoming. 


Consequently, the fact that the complainant had “cut out” 40 
steers which it had thought to be less desirable than the other 
steers did not constitute a material breach of contract which would 
justify its “cancellation.” See Anderson v. Bell, 70 Wy. 471, 251 
P, 2d 572 (1952). Respondent’s action in this respect was not 
warranted under the facts and constituted an unjust practice in 
violation of the Act. Northwest Cattle Co. v. Iowa City Sales Co., 
14 A.D. 276 (1955) ; Dixie v. Sleezer, 20 A.D. 859 (1961); Cas- 
sidy v. Carson & Fort Worth, 20 A.D. 201 (1961). It is con- 
cluded that the respondent should be held liable to the complain- 
ant for the damages incurred as a result of this violation. 


The measure of damages in this case is the difference between 
the market price at the time and place for tender and the con- 
tract price, together with incidental damages. Wyoming Stat- 
utes, 34-2-708. The steers weighed an average of 542 pounds on 
April 19, 1963. Under the terms of the contract, respondent would 
have had to pay a total of $96,882.50 for the 650 steers. Quo- 
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tations regarding the market price at the Denver Livestock Mar- 
ket and other testimony presented at the hearing indicate a gen- 
eral drop in the price of cattle during the period from April 15 
through April 26, 1963. 


There is no evidence regarding the market price prevailing 
in Casper, Wyoming, on April 19, 1963. It was established that 
at the time in question, under the market conditions in the area, 
complainant could not have found a purchaser willing to take 
delivery and to pay a fair price for the steers in less than five 
days after respondent’s breach. Two hundred fifty of the steers 
were resold at Casper, Wyoming, on April 24, 1963, at the high- 
est price obtainable. Accordingly, the price for which the 250 
head were resold on April 24, 1963 ($27 per hundredweight), 
may be adopted as the market price on the date of the breach. 
Wyoming Statutes 34-2-703. Cf. Pyle v. Farris, 22 A.D. 471, 477 
(1963). At the price of $27.00 per hundredweight, the market 
price of the 650 steers averaging 542 pounds would be a total 
of $95,121.00. The reasonable cost of feeding the 650 steers for 
five days was shown to have been $650.00, which cost should be 
considered as an incidental damage and included in the compu- 
tation of the total damages. Wyoming Statutes, 34-2-710. How- 
ever, complainant is not entitled to the trucking and handling 
charges incurred in connection with the shipment of the cattle 
to Casper, Wyoming, on April 19, 1963, since the contract price 
included delivery of the cattle by complainant to Casper, Wyom- 
ing, and the rule of avoidable damages prevents inclusion in 
complainant’s recovery of the expenses incurred with respect to 
that part of its performance that followed respondent’s repudi- 
ation of the contract on April 18, 1963. See Craig et al. v. Hig- 
gins, 31 Wyo. 166, 244 P. 668 (1924), rehearing denied, 32 
Wyo. 58, 228 P. 802. On the basis of all of the foregoing, it is 
concluded that complainant was damaged in the total amount of 
$2,411.50. Damages need not be established with exactness. It 
suffices if a reasonable basis for their computation is afforded. 
Eastman Co. v. Southern Photo Co., 273 U.S. 359, 379 (1927) ; 
Natural Bridge Packing Co. v. Ganey, 15 A.D. 818, 823 (1956). 


On the basis of all of the foregoing, it is further concluded 
that respondent’s counterclaim should be dismissed. 
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ORDER 
The counterclaim of the respondent is hereby dismissed. 


Within thirty days from the date of this order, respondent, 
Charles J. Rouse, d/b/a Limon Livestock Sales Company, shall 
pay to the complainant, Miles Land & Livestock Company, as 
reparation, the sum of $2,411.50, plus interest thereon at the rate 
of 5% per annum from May 1, 1963, until paid. 


Copies hereof shall be served upon the parties. 


(No. 9129) 
In re BOB KEATON. P&S Docket No. 3106. Decided June 19, 1964. 


False or Misleading Records—Suspension of Registration—Consent 


Respondent is ordered to cease and desist from (1) knowingly rendering to 
purchasers of livestock bills or invoices that are inaccurate or mislead- 
ing, or that fail to reflect accurately the terms of the transactions, (2) 
knowingly submitting scale tickets that show false or incorrect prices, 
and (3) knowingly making or causing to be made any false entry in 
any record kept by any person subject to the provisions of the act. 
Respondent is suspended as a registrant under the act for a period 
of 14 days. 


Mr. Earl L. Saunders for complainant. Respondent pro se. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended (7 U.S.C. 181 et seq.), hereinafter 
referred to as the act, instituted by a complaint filed on Feb- 
uary 12, 1964, by the Director, Packers and Stockyards Division, 
Agricultural Marketing Service, United States Department of 
Agriculture. The complaint charges the respondent, a registered 
dealer under the act, with violating section 312 of the act (7 
U.S.C. 213), and section 10 of the Federal Trade Commission 
Act (15 U.S.C. 50) which section is incorporated in and made 
a part of the Packers and Stockyards Act by virtue of the pro- 
visions of section 402 (7 U.S.C. 222) of the latter act. Respondent 
filed an amended answer to the complaint on June 2, 1964, in 
which he admits the allegations contained in the complaint, 
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waives oral hearing and the report of the hearing examiner, 
and consents to the issuance of the order set forth below. Com- 
plainant has recommended that such order be entered. 


FINDINGS OF FACT 


1. Respondent is an individual whose address is Post Office 
Box 1187, Texarkana Stockyards, Texarkana, Texas. Respond- 
dent is registered with the Secretary of Agriculture as a dealer 
under the act, and at all times material herein, was so registered. 
Respondent is now, and was at all times material herein, engaged 
in the business of purchasing livestock, including hogs, at posted 
stockyards subject to the provisions of the act and at other buy- 
ing places located in various States of the United States, and 
reselling and transporting such livestock to packers and other 
buyers of livestock in various States of the United States. 


2. Respondent, in the course and conduct of his business as 
described above, and on or about the dates listed in the tabula- 
tion below, purchased hogs at the St. Louis National Stockyards, 
National Stockyards, Illinois, and resold and transported such 
hogs to Heard’s Sausage Company at Searcy, Arkansas. Under 
respondent’s arrangements with Heard’s, respondent was to bill 
such company at the prices at which respondent purchased the 
hogs plus a “buying commission” of 15 cents per hundredweight. 
However, in addition to charging Heard’s a “buying commis- 
sion” of 15 cents per hundredweight, respondent billed Heard’s 
at prices higher than the prices at which respondent purchased 
the hogs, and received and accepted payment on the basis of the 
billed prices, as shown in the tabulation below. 

Prices Shown 


Prices Paid on Invoices and 
by Respondent R’cd by Respondent 
(Dollars and (Dollars and 
Date No. Head cents per cwt.) cents per cwt.) 
1962 
December 
28 34 13.00 13.25 
28 8 12.75 13.25 
28 15 12.75 13.10 
1963 
January 
15 49 13.10 13.25 
18 19 12.85 13.15 
18 40 13.10 13.35 
23 41 13.10 13.25 


29 57 12.85 13.00 
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Prices Shown 
Prices Paid on Invoices and 
by Respondent R’cd by Respondent 
(Dollars and (Dollars and 
Date No. Head cents per cwt.) cents per cwt.) 
1963 
February 
5 19 12.85 13.00 
5 20 12.85 13.15 
26 56 12.85 13.00 
March 
8 51 12.25 12.50 
8 12 12.25 12.75 
25 35 11.90 12.25 
April 
8 38 11.75 12.00 
16 28 12.15 12.35 
16 17 12.15 12.25 
19 60 12.15 12.35 


3. Respondent, in connection with the resales of hogs as re- 
ferred to in paragraph 2 above, delivered to Heard’s Sausage 
Company, along with the bills or invoices, the scale tickets which 
respondent received in connection with the purchase of such hogs 
at the St. Louis National Stockyards. Such scale tickets were 
false and misleading, in that respondent had made entries there- 
in showing the purchase prices at which respondent purchased 
the hogs as greater than the true purchase prices. Said scale tick- 
ets were made a part of the accounts and records of Heard’s Sau- 
sage Company, a packer subject to the provisions of the act. 


CONCLUSIONS 


By reason of the facts set forth in the Findings of Fact, it 
is concluded that respondent has wilfully violated section 312 of 
the act (7 U.S.C. 213), and section 10 of the Federal Trade Com- 
mission Act (15 U.S.C. 50), which section is incorporated in and 
made a part of the Packers and Stockyards Act by virtue of 
the provisions of section 402 (7 U.S.C. 222) of the latter act. 


Respondent has consented to the issuance of the order set 
forth below and complainant has recommended that such order 
be issued. The order will be issued. 


ORDER 


Respondent shall cease and desist from: 


(1) Knowingly rendering to purchasers of livestock, in con- 
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nection with transactions subject to the act, bills or invoices 
that are inaccurate or misleading, or that fail to reflect accu- 
rately the terms of the transactions; (2) knowingly submitting 
to purchasers of livestock, in connection with transactions sub- 
ject to the act, scale tickets or copies thereof that show false or 
incorrect prices; and (3) knowingly making or causing to be 
made any false entry in any account, record, or memorandum 
kept by any person, firm, or corporation subject to the provi- 
sions of the act. 


Respondent is suspended as a registrant under the act for a 
period of 14 days from the effective date of this order. This 
order shall become effective on the 6th day after its service on 
respondent and copies hereof shall be served on the parties. 


(No. 9130) 


In re ST. LOUIS NATIONAL STOCKYARDS COMPANY. P&S Docket 
No. 1246. Decided June 19, 1964. 


Continuation of Rates and Charges 


Respondent’s current schedule of rates and charges is continued in effect 
up to and including June 30, 1966. 


Mr. J. Robert Franks, for Packers and Stockyards Division, Agricultural 
Marketing Service. Respondent pro se. 


Decision by Thomas J. Flavin, Judicial Officer 


ORDER 


This is a rate proceeding under the Packers and Stockyards 
Act, 1921, as amended (7 U.S.C. 181 et seq.). The respondent is 
now operating under an order issued on May 17, 1962 (21 A.D. 
454), authorizing assessment of the current temporary schedule 
of rates and charges to and including June 30, 1964, unless 
changed by further order before the latter date. 


By a petition filed on June 15, 1964, the respondent requested 
that the current temporary schedule of rates and charges be 
extended to and including June 30, 1966. 


Prior to the issuance of the order of May 17, 1962, authoriz- 
ing increases in the rates and charges, notice of the petition 








654. PACKERS AND STOCKYARDS ACT, 1921 
Cite as 23 A.D. 654 


therefor was published in the Federal Register, and, although 
interested persons were afforded an opportunity to indicate a 
desire to be heard in the matter, no interested person notified 
the Hearing Clerk of a desire to be heard. Inasmuch as the pres- 
ent petition does not involve an increase of rates and charges 
lawfully prescribed by the Secretary or any rates and charges 
for services not heretofore covered by order, it is found that fur- 
ther notice and public procedure on this order are unnecessary. 


The Packers and Stockyards Division, Agricultural Marketing 
Service, by its attorney, filed an answer recommending that the 
petition be granted. 


Since the parties are agreed, the petition is granted and the 
order of May 17, 1962, is continued in effect during the life of 
this order. 


The respondent, which must prepare for and be ready to com- 
ply with this order on its effective date, desires to have it be- 
come effective on July 1, 1964. The Packers and Stockyards Act 
provides that orders of this nature shall not become effective in 
less than five days after their date. Undue delay in making this 
order effective may adversely affect the marketing of livestock. 
Accordingly, good cause is found for making this order effective 
in less than 30 days. 


This order shall become effective on July 1, 1964, and remain 
in effect to and including June 30, 1966, unless modified or ex- 
tended by further order before the latter date. 


Copies hereof shall be served upon the parties. 


(No. 9131) 


In re JAMES BUCKMAN. P&S Docket No. 3071. Decided June 
23, 1964. 


Bonding Requirements—Cease and Desist—Consent 


Respondent is ordered to cease and desist from engaging in the business of 
a dealer within the meaning of the act without filing and maintaining 
a reasonable bond or its equivalent as required by the act and the reg- 
ulations thereunder. 


Mr. Samuel J. Harris for complainant. Respondent pro se. 


Decision by Thomas J. Flavin, Judicial Officer 
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PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 
et seq.), hereinafter referred to as the Act, instituted by a com- 
plaint filed by the Director, Packers and Stockyards Division, 
Agricultural Marketing Service. The respondent is registered 
with the Secretary of Agriculture as a dealer under the Act and 
is charged with violating the bonding requirements of the Act 
and regulations thereunder (9 CFR 201 et seq.). 


The respondent has filed an amended answer in which (1) he 
admits the jursidictional allegations of the complaint and neither 
admits nor denies the remaining allegations; (2) he states that 
for the purposes of this proceeding and for such purposes only, 
the order in this proceeding may contain findings of fact and 
conclusions based upon the allegations of the complaint as the 
findings of fact and conclusions of the Secretary; (3) he waives 
oral hearing and the report of the Hearing Examiner; and (4) 
he consents to the issuance of an order requiring him to cease 
and desist from the practices complained of in said complaint, 
and suspending his registration under the Act until such time 
as he complies with the bonding requirements of the Act and 
regulations. Inasmuch as respondent has complied with the bond- 
ing requirements of the Act and regulations, and it appears that 
the suspension of respondent’s registration is not necessary to 
effectuate the purposes of the Act, complainant has recommended 
the issuance of the cease and desist order consented to by re- 
spondent. 


FINDINGS OF FACT 


1. The O & W Auction Market, Wadena, Iowa, and Indepen- 
dence Sales Company, Inc., Independence, Iowa, hereinafter re- 
ferred to as the stockyards, are now, and were at all times mat- 
erial herein, posted stockyards subject to the provisions of the 
Act. 


2. Respondent, an individual residing in Hazelton, Iowa, is 
registered with the Secretary of Agriculture as a dealer under 
the Act and at all times material herein was so registered. 


3. Respondent’s surety bond was terminated on May 20, 1963. 
By letters dated May 29, 1963 and July 10, 1963, the officials who 
administer the Packers and Stockyards Act notified respondent 
of such termination date and informed him that he would have 
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to furnish the required bond if he continued to operate as a 
registrant under the Act. Nothwithstanding said notices, respon- 
dent continued to engage in the business of a dealer, buying and 
selling livestock at the stockyards, without filing and maintaining 
a reasonable bond or its equivalent as required by the Act and 
regulations. 


CONCLUSIONS 


By reason of the facts set forth in Finding of Fact 3, respond- 
ent has wilfully violated section 312 of the Act (7 U.S.C. 213) 
and sections 201.29 and 201.30 of the regulations thereunder (9 
CFR 201.29 and 201.30). 


Respondent has consented to the issuance of the order set 
forth below and complainant has recommended that such order 
be issued. The order will be issued. 


ORDER 


Respondent shall cease and desist from engaging in the busi- 
ness of a dealer in commerce within the meaning of the Act 
without filing and maintaining a reasonable bond or its equiva- 
lent as required by the Act and regulations thereunder. 


This order shall become effective on the sixth day after serv- 
ice thereof upon the respondent and copies hereof shall be served 
upon the parties. 


(No. 9132) 


In re BILL CENTER, d/b/a CENTER LIVESTOCK COMPANY. P&S 
Docket No. 3292. Decided June 23, 1964. 


Failure to Pay When Due—Suspension of Registration—Consent 


Respondent is ordered to cease and desist from (1) failing to pay, when 
due, the purchase price of livestock purchased in commerce, and (2) 
causing drafts which respondent has authorized to be issued against 
him in purported payment of the purchase price of livestock purchased 
in commerce to be dishonored when presented for payment. Respond- 
dent is suspended as a registrant under the act for a period of 90 
days. 


Mr. Garrett N. Wyss for complainant. Respondent pro se. 


Decision by Thomas J. Flavin, Judicial Officer 
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PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 e¢ 
seq.), hereinafter referred to as the Act, instituted by a com- 
plaint filed on April 30, 1964, by the Director, Packers and Stock- 
yard Division, Agricultural Marketing Service, United States 
Department of Agriculture, charging respondent with violations 
of the Act. 


Respondent filed an answer on June 15, 1964, in which respond- 
ent admits the jurisdictional allegations of the complaint, neither 
admits nor denies the remaining allegations, waives oral hear- 
ing and the report of the Hearing Examiner, and consents to the 
issuance of a specified order, with findings and conclusions, for 
the purpose of this proceeding only, based on all allegations con- 
tained in the complaint. Complainant has recommended that the 
order consented to by respondent be issued. 


FINDINGS OF FACT 


1. Respondent, doing business as Center Livestock Company, 
Box 1461, San Antonio, Texas, and 1234 Chester Avenue, Office 
203, Bakersfield, California, is now, and was at all times mate- 
rial herein, registered with the Secretary of Agriculture as a 
dealer under the Act, buying and selling livestock in commerce 
for his own account. 


2. The Union Stock Yards, San Antonio, Texas, Amarillo Live- 
stock Auction Company stockyard, Amarillo, Texas, Caldwell 
County Livestock Exchange stockyard, Luling, Texas, Columbus 
Livestock Commission Company stockyard, Columbus, Texas, 
Hallettsville Livestock Commission Company stockyard, Hallets- 
ville, Texas, Hondo Livestock Auction Company, Inc. stockyard, 
Hondo, Texas, Karnes City Livestock Auction, Inc., stockyard, 
Karnes City, California, Los Angeles Producers Stock Yards, 
Artesia, California, and Union Stock Yards, Springfield, Mis- 
souri, hereinafter called the stockyards, are now, and were at all 
times material herein, posted stockyards subject to the provi- 
tions of the Act. 

3. On or about the dates and in the transactions set forth be- 


low, respondent purchased livestock in commerce for his own 
account and failed to pay, when due, the purchase price of such 


livestock. 
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Date 
1964 


February 


February 
February 
February 


February 


February 
February 
March 3 


February 


February 
February 


February 
March 3 


February 


February 
February 
March 2 


February 
February 


February 
March 4 


February 


February 
February 


February 
February 


10 


10 
17 


13 
19 
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No. of 
Head 


236 


58 
137 
68 


27 
51 


13 
19 


58 


65 
89 


56 
119 


42 


38 
31 
57 


20 


50 
19 
25 


152 


243 
51 


67 
104 


Purchased from Amount 
Amarillo Livestock Auction Co. $30,417.99 
Amarillo, Texas 

Py y sa a 7,232.57 
~ e - * 18,005.45 
i © rs mi 7,860.86 


Caldwell County Livestock Exchange 2,911.10 
Luling, Texas 


* . . . 5,096.47 

“sf e “ 1,439.11 

” 2 e: ” 2,200.60 
Columbus Livestock Commission Co. 5,702.70 
Columbus, Texas 

m e ei 3 6,797.66 


Hallettsville Livestock Commission Co. 9,144.44 
Hallettsville, Texas 


” . » e 5,269.54 

S vi m ~ 9,872.33 
Hondo Livestock Auction Co., Inc. 4,216.73 
Hondo, Texas 

‘i . . 3,407.80 

"1 ee i . 2,880.09 

. 7 © 23 6,761.57 


Karnes City Livestock Auction, Inc. 2,022.67 
Karnes City, California 


” ” ” ” 4,658.15 
” ” ” ” 1,725.22 
” ” ” ” 2,435.67 


Producers Livestock Marketing Assn. 16,276.54 
Los Angles Producers Stock Yards 
Artesia, California 

” . ei 34 26,392.19 


Stafford Bros 7,389.37 
Union Stock Yards 
Springfield, Missouri 
“s sg 8,653.56 
. = 15,328.42 


4. Respondent, on or about the dates set forth below, in con- 
nection with the purchase of livestock at the stockyards, caused 
drafts to be issued against respondent in purported payment of 
the purchase price of such livestock, which drafts were not hon- 
ored when presented for payment. 
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Date Issued No. of 


1964 Head Payable to Amount 
February 11 58 Amarillo Livestock Auction Co. $ 7,232.57 
February 11 236 Amarillo Livestock Auction Co. 30,417.99 
February 17 137 Amarillo Livestock Auction Co. 18,005.45 
February 17 68 Amarillo Livestock Auction Co. 7,860.86 
February 24 51 Caldwell County Livestock Exchange 5,096.47 
March 2 13 Caldwell County Livestock Exchange 1,439.11 
March 9 19 Caldwell County Livestock Exchange 2,200.60 
February 19 58 Columbus Livestock Commission Co. 5,702.70 
February 21 65 Columbus Livestock Commission Co. 6,797.66 
February 24 89 Hallettsville Livestock Commission Co. 9,144.44 
March 9 119 Hallettsville Livestock Commission Co. 9,872.33 
February 19 42 Hondo Livestock Auction 4,216.73 
February 28 31 Hondo Livestock Auction 2,880.09 
February 18 20 Karnes City Livestock Auction, Inc. 2,022.67 
February 25 50 Karnes City Livestock Auction, Inc. 4,658.15 
March 3 19 Karnes City Livestock Auction, Inc. 1,725.22 
March 10 25 Karnes City Livestock Auction, Inc. 2,435.67 
February 21 152 Producers Livestock Marketing Assn. 16,276.54 
February 27 243 Producers Livestock Marketing Assoc. 26,392.19 
February 12 51 Stafford Bros. 7,389.37 
February 14 67 Stafford Bros. 8,653.56 
February 19 104 Stafford Bros. 15,328.42 

CONCLUSIONS 


By reason of the facts set forth in Findings of Fact 3 and 4, 
it is concluded that the respondent has wilfully violated section 
312(a) of the Act (7 U.S.C. 213(a)). The complainant has rec- 
ommended that the order consented to by the respondent be 
issued. The order will be issued. 


ORDER 


Respondent shall cease and desist from (1) failing to pay, 
when due, the purchase price of livestock purchased in commerce; 
and (2) causing drafts which respondent has authorized to be 
issued against him in purported payment of the purchase price 
of livestock purchased in commerce to be dishonored when pre- 


sented for payment. 


Respondent is suspended as a registrant under the Act for a 
period of 90 days from and after the effective date of this order. 


This order shall become effective on the sixth day after serv- 
ice hereof upon respondent and copies hereof shall be served 


upon the parties. 
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(No. 9133) 


In re MELVIN J. BILLS, d/b/a M & J CATTLE. P&S Docket No. 
No. 3072. Decided June 24, 1964. 


Failure to Pay When Due—Checks—Cease and Desist—Consent 


Respondent is ordered to cease and desist from (1) failing to pay when due 
the full purchase price of livestock purchased in commerce and (2) 
issuing checks in payment for such livestock without having sufficient 
funds on deposit in the bank upon which drawn. 


Mr. Roland D. Cipolla for complainant. Mr. L. V. Abernathy, of Wichita 
Falls, Texas, for respondent. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 et 
seq.), hereinafter referred to as the act, instituted by a com- 
plaint filed on January 15, 1964, by the Director, Packers and 
Stockyards Division, Agricultural Marketing Service, United 
States Department of Agriculture, charging the respondent with 
violating the act in various respects. 


On May 22, 1964, respondent filed an amended answer in which 
he admits the jurisdictional allegations of the complaint; admits 
that on or about October 4, 1963, and October 11, 1963, he pur- 
chased livestock at the Quanah Livestock Commission Co., Quan- 
ah, Texas, and issued two checks in the amounts of $7,266.26 
and $3,211.98, in payment of the purchase price of such live- 
stock, knowing that he did not have sufficient funds in the bank 
upon which they were drawn to pay the checks; admits that he 
failed to pay the full purchase price of said livestock at the time 
of their purchase; denies that he issued the two insufficient funds 
checks with any fraudulent intent; waives oral hearing; and 
consents to the issuance of a specified order. Complainant has rec- 
ommended that the order consented to by respondent be issued. 


FINDINGS OF FACT 


1. Respondent, whose address is 516 East College Street, Burk- 
burnett, Texas, is now, and was at all times material herein, a 
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dealer within the meaning of the Act, registered with the Secre- 
tary of Agriculture to buy and sell livestock in commerce for his 
own account. 


2. The Quanah Livestock Commission Co. stockyard, Quanah, 
Texas, hereinafter referred to as the stockyard, is now, and was 
at all times material herein, a posted stockyard subject to the 
provisions of the Act. 


3. On or about October 4, 1963, and October 11, 1963, respond- 
ent purchased livestock at the stockyard and issued two checks 
in the amounts of $7,266.26 and $3,211.98, respectively, in pur- 
ported payment of the purchase price of such livestock, knowing 
that he did not have sufficient funds in the bank upon which they 
were drawn to pay the checks. 


4. Respondent has failed to pay when due the full purchase 
price of the livestock referred to in Finding of Fact 3 above. 


CONCLUSIONS 


By reason of the facts set forth in Findings of Fact 3 and 4 
herein, respondent has wilfully violated section 312(a) of the 
act (7 U.S.C. 213(a)). See In re Francis Longwell, 20 A.D. 724 
(1961) ; In re F. H. Howle, 22 A.D. 252 (1963). 


Inasmuch as respondent has consented to the issuance of the 
order set forth below and complainant has recommended that 
such order be issued, the order will be issued. 


ORDER 


Respondent shall cease and desist from: (1) failing to pay 
when due the full purchase price of livestock purchased in com- 
merce; (2) issuing checks in payment of livestock purchased in 
commerce without having and maintaining sufficient funds on 
deposit in the bank upon which they are drawn to pay such 


checks. 


Copies hereof shall be served upon the parties and this order 
shall become effective on the sixth day after service hereof upon 
the respondent. 
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(No. 9134) 


In re ALFRED SALMON, ARTHUR SALMON AND OTTO SALMON, 
d/b/a A. SALMON AND SONS. P&S Docket No. 2908. Decided 
June 24, 1964. 


Packer—Unfair and Deceptive Practice—Not Established—Rejection— 
Late Delivery—Dismissal 


The charge in this disciplinary proceeding is that respondents engaged in 
and used an unfair and deceptive practice and device in violation of 
section 202(a) of the act in rejecting a carload of lamb carcasses 
because the car arrived late when time of arrival was not part of the 
contract. As the record reveals a sincere, if mistaken, belief on the 
part of respondents that they were not required by the contract to 
accept the late car, it is not concluded that there was a violation of 
section 202(a) of the act and the complaint is dismissed. 


Mr. Donald E. Graham and Mrs. Dona S. Kahn for complainant. Sahn, 


Shapiro & Epstein, of New York, New York, for repondents. Mr. Will 
Rogers, Hearing Examiner. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 
et seq.), instituted by a complaint filed April 5, 1963, by the Di- 
rector, Packers and Stockyards Division, Agricultural Marketing 
Service, United States Department of Agriculture. Respondents 
as partners doing business as A. Salmon and Sons, are now and 
were at all times material herein a “packer” within the meaning 
of that term as defined in the act. 


The complaint alleges that respondents have engaged in, and 
used, an unfair and deceptive practice and device in commerce 
in violation of section 202(a) of the act (7 U.S.C. 192(a)) in 
that respondents rejected a carload of lamb carcasses because 
the car arrived late when time of arrival was not part of the 
sales contract. On April 24, 1963, respondents filed an answer, 
generally denying the allegations set forth in the complaint, and 
pleading the Statute of Frauds as an affirmative defense. 


On June 28, 1963, an oral hearing was held in New York, New 
York, before Will Rogers, Hearing Examiner, Office of Hearing 
Examiners, United States Department of Agriculture. Complain- 
ant was represented by Donald E. Graham and Dona S. Kahn, 
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Office of the General Counsel, United States Department of Agri- 
culture. Respondents were represented by Milton E. Sahn, At- 
torney at Law, New York, New York. Four witnesses testified 
on behalf of complainant and complainant introduced five ex- 
hibits into evidence. One witness, respondent Otto Salmon, testi- 
fied for the respondents and no exhibits were introduced into 
evidence by them. After the hearing the parties filed briefs. The 
hearing examiner issued a report recommending that respondents 
be found to have violated the act as charged and proposing a 
cease and desist order.! Respondents filed exceptions thereto 
and requested oral argument. Oral argument was held before the 
Judicial Officer in Washington, D. C., on April 7, 1964. 


FINDINGS OF FACT 


1. Respondents, Alfred Salmon, Arthur Salmon and Otto Sal- 
mon, whose business address is 2290 12th Avenue, New York, 
New York, are now and were at all times material herein part- 
ners doing business as A. Salmon and Sons. 


2. Respondents, as partners doing business as A. Salmon and 
Sons, are now and were at all times material herein a “packer” 
within the meaning of that term as defined in the act, in that 
respondents are now and were at all times material herein en- 
gaged in business of preparing meats for sale or shipment in 
commerce. 


3. On Wednesday, February 13, 1963, John Ironfield, lamb 
salesman for Monfort Packing Company, Greeley, Colorado, tele- 
phoned respondent Alfred Salmon in New York City and as a 
result of the telephone conversation respondents agreed to pur- 
chase a railroad carload of lamb carcasses from Monfort to be 
shipped February 14, 1963. Time of arrival of the car was not 
guaranteed. For about 20 weeks prior to the sale of February 
13, 1963, respondents had been buying a carload of lambs from 
Montfort each week under an arrangement whereby Ironfield 
telephoned respondents on Tuesday or Wednesday and agreement 
was reached as to prices and terms of sale. The cars were shipped 
on Thursday and in practically all cases arrived in New York 
late Monday night or early Tuesday morning and were unloaded 
in time for Tuesday’s market. 


1 Violation of a cease and desist order issued under Title II of the act is punishable by a 
fine of not less than $500 nor more than $10,000, or imprisonment for not less than six months 
nor more than five years, or both (§ 205, 7 U.S.C. 195), 
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4. On February 14, 1963, Monfort Packing Company, in com- 
pliance with the terms of the contract, shipped 581 lamb carcasses 
in railroad car PFE 300403 from Greeley, Colorado, to respond- 
ents at New York City where the shipment arrived on Wednesday, 
February 20, 1963. Friday, February 22nd, was a legal holiday. 
The railroad carrier did not guarantee the time of arrival at 
destination of the car. 


5. On February 15, 1963, Monfort Packing Company informed 
respondents by telephone of the grade, weight, size and number 
of lamb carcasses shipped and that a sight draft in the sum of 
$11,640.34 had been drawn on the Bankers Trust Co., New York 
City, to cover the purchase price of the lamb carcasses and the 
freight charges on the shipment. Respondents had no objections 
to the contents of the carload as shipped; neither was there any 
objection as to price, nor time of shipment. 


6. The normal transit time for a railroad freight car between 
Greeley, Colorado, and New York, New York, is five days. 


7. When railroad car PFE 300403, containing the lamb car- 
casses, reached the Minoa Yards of the New York Central Rail- 
road, Syracuse, New York, it was pulled from the train for me- 
chanical inspection by the railroad company. 


8. On February 19, 1963, respondents phoned Monfort Pack- 
ing Company and informed Monfort that respondents were not 
going to accept the carload of lamb carcasses because the railroad 
car was arriving late. After repeated requests by Monfort not 
to reject, the respondents informed Monfort Packing Company 
that they would accept the carload of lamb carcasses only if Mon- 
fort Packing Company agreed to reduce the price of the carload 
of lamb carcasses by $1,000. Monfort refused to agree to this and 
respondents rejected the car. 


9. On February 20, 1963, after respondents’ repeated refusal 
to accept the car, Monfort Packing Company sold the carload of 
lamb carcasses to Max Kraus and Son, Inc., New York City, for 
$522.43 less than respondents had agreed to pay. 


CONCLUSIONS 


It may be true, and it probably is, that respondents breached 
the contract with Monfort by virtue of respondents’ rejection 
of the car of lamb carcasses since time of arrival was not a term 
of the contract. 
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But this is a disciplinary proceeding under the act, not a suit 
for reparation or damages. The charge is that respondents en- 
gaged in and used “. . . an unfair and deceptive practice and 
device in commerce in violation of section 202(a) of the act (7 
U.S.C. 192(a)).” 


We do not believe that every contract breach, regardless of the 
circumstances, automatically escalates into the engaging in or 
using of an unfair or deceptive practice or device in violation 
of section 202(a) of the act. Some breaches with no defense or 
with a sham or frivolous one may well constitute such a violation. 
Here respondents ordered shipment for arrival in time for Tues- 
day’s market and had been receiving the car for 20 weeks on this 
basis. The car in question arrived Wednesday and Friday was 
a legal holiday. We think that there were reasonable grounds 
for respondents to believe that they did not have to accept the 
car, although they may be and probably are wrong as a matter 
of sales law. There is no indication in the record that respondents 
on any other occasion rejected a car from anyone or that respond- 
ents failed to live up to their purchase contracts, matters which 
might have a bearing on the bona fides of their rejection here. 
Too, there is no reference in the record to any policy statement 
or regulation issued by the complainant or the Department cover- 
ing the subject. 


Complainant makes much of the testimony that respondents 
offered to take the car at $1,000 discount. Respondents’ witness 
denied this and testified that respondents offered to take the car 
and sell it for Monfort’s account. But, at any rate, according to 
the evidence for complainant, the $1,000 discount offer came only 
after respondents had repeatedly insisted that the car would not 
be accepted. We cannot conclude that respondents rejected the 
car merely to seek a reduction in the price. If we could conclude 
that the evidence justified drawing such an inference the outcome 
might be different. 


To sum up, the record reveals, we think, a sincere, if mistaken, 
belief on the part of respondents that they were not required by 
the contract to accept the late car. Therefore, we do not conclude 
that there was a violation of section 202(a) of the act. 


ORDER 


The complaint is dismissed. 
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(No. 9135) 


CHRIST KALLEVIG v. AMERICAN HEREFORD FARMS, INC. P&S 
Docket No. 3075. Decided June 26, 1964. 


Breach of Contract—Damages—Default 


The failure of respondent to file an answer to the complaint constitutes an 


admission of the facts alleged in the complaint. Damages are awarded 
against respondent for substituting sick animals in breach of contract. 


Complainant pro se. Miss Eva S. Reifenberg, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Packers and Stock- 
yards Act, 1921, as amended (7 U.S.C. 181 et seq.), hereinafter 
referred to as the Act. In a complaint filed on September 25, 
1963, complainant seeks reparation in the sum of $342.00, alleg- 
ing that he selected 30 steer calves and purchased the same from 
respondent; that respondent delivered 30 calves but substituted 
three small, thin and sick calves for three complainant had se- 
lected; and that two of these died subsequently and the third 
is “barely living.” 


A copy of the complaint and a copy of the investigative report, 
prepared by the Packers and Stockyards Division of the Depart- 
ment and filed in this proceeding pursuant to section 202.40 of 
the rules of practice (9 CFR 202.40), were served upon respond- 
ent on November 18, 1963. A copy of the investigative report 
was served upon complainant on November 21, 1963. 


On December 4, 1963, respondent filed a motion to dismiss the 
complaint and requested an oral hearing. On February 4, 1964, 
the presiding officer properly denied the motion to dismiss and 
gave the respondent an opportunity to file an answer to the com- 
plaint within 20 days after service of the presiding officer’s ruling 
on the motion. 


At the time of service of the complaint, respondent was notified 
in writing that sections 202.39 through 202.58 of the rules of 
practice are applicable to reparation proceedings (9 CFR 202.39- 
202.58). Respondent was also informed that failure to file an 
answer constitutes a waiver of oral hearing and an admission 
of the facts alleged in the complaint (9 CFR 202.41(c)). Not- 
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withstanding such notice of the applicable provisions of the rules 
of practice, respondent has not filed an answer. The issuance 
of an order is, therefore, authorized without further proceedings. 


FINDINGS OF FACT 


1. Complainant, Christ Kallevig, an individual whose address 
is Route No. 4, Brainerd, Minnesota, is engaged in farming and 
raising livestock. 


2. Respondent, American Hereford Farms, Inc., is a Kansas 
corporation which at the time of the transaction involved herein 
had its principal place of business at Tonganoxie, Kansas. Dur- 
ing such time, respondent was engaged in the business of buying 
and selling livestock in commerce for its own account, and was 
registered with the Secretary of Agriculture as a dealer, as de- 
fined in the Act. 


3. On July 8, 1963, complainant visited respondent’s place of 
business at Tonganoxie, Kansas, and selected 30 steer calves and 
purchased them at a price of $99 per head. The calves were to 
be delivered by respondent to complainant’s farm. Complainant 
made a down payment in the amount of $300. 


4. On July 16, 1963, at approximately 4:00 p.m., 30 head of 
cattle were delivered at complainant’s farm near Brainerd, 
Minnesota by the respondent. Complainant paid the balance of 
the purchase price, $2,670, by cashier’s check. 


5. After the calves were unloaded, complainant noticed that 
three of them had not been among the 30 which he had selected and 
purchased from respondent. This fact was called to the attention 
of the truck driver who stated that respondent was unable te 
ship three of the calves purchased by complainant because re- 
spondent’s veterinarian would not “pass” them. 


6. At the time of delivery the three substituted calves were 
very small, thin and sick. The calves selected by complainant 
were larger, healthy, and not as thin. The three substituted 
calves were well cared for by complainant. and were treated by a 
veterinarian. The total veterinary expenses incurred in connec- 
tion with the treatment of such three calves amounted to $45. 
Such expenditure was reasonable and justified under the cir- 
cumstances. 
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7. One of the three calves died on August 19 and another died 
on August 29, 1963, as a result of the sickness prevalent at the 


time of delivery. 


8. The complaint was filed within 90 days of the accrual of 
the cause of action. 


CONCLUSIONS 


The failure of respondent to file an answer to the complaint 
constitutes a waiver of oral hearing and an admission of the facts 
alleged in the complaint, as provided in the rules of practice (9 
CFR 202.41(c)). 


On July 8, 1963, complainant selected 30 head of steer calves 
at respondent’s place of business and purchased the animals. 
Respondent was to deliver the calves to complainant’s farm near 
Brainerd, Minnesota. When the calves were delivered, complain- 
ant noticed that three calves, which were very small, thin and 
sick, had been substituted for three of the calves which he had 
selected. Two of the substituted calves died within about a month 
and a half after delivery. 


The substitution and delivery of small, thin and sick calves 
for the calves selected and purchased by complainant constituted 
a breach of contract by the respondent. See Vassan v. Campbell, 
79 Minn. 167, 81 N.W. 829 (1900). Such breach was an unjust 
practice in violation of the Act for which complainant should be 
awarded reparation. Cf. Kane v. National Livestock Commission 
Co., 15 A.D. 1303 (1956) ; In re Harry Lee Sparks, 19 A.D. 709 


(1960). 


In consequence of the sickness of the three substituted calves, 
complainant incurred veterinary expenses in the sum of $45. 
Under the circumstances, complainant was justified in expending 
such sum in an attempt to save the lives of the three calves, and 
he should be reimbursed by respondent for the veterinary ex- 
penses incurred. In addition, complainant suffered damages to 
the extent of the difference between the market value of the three 
substituted calves at the time of delivery and the market value at 
that same time of the three calves selected and purchased by com- 
plainant. There is no indication as to the value of the surviving 
calf; therefore, reparation may not be awarded with respect to 
such calf on the basis of the difference in value. Since the other 
two calves, although treated by a veterinarian, died within a 
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short time after delivery as the result of a sickness prevalent at 
the time they were received by complainant, it is concluded that 
their value at such time was negligible. There being no other 
guide in this regard, the price agreed upon by the parties is 
adopted as the market value of the calves selected and purchased 
by complainant. Accordingly, it is found that the difference be- 
tween the market value at the time of delivery of the two calves 
which died and the calves selected and purchased by complainant 
was $99 per head. Damages need not be established with exact- 
ness. It suffices if a reasonable basis for their computation is 
afforded. Eastman Co. v. Southern Photo Co., 273 U.S. 359, 379, 
(1927) ; Natural Bridge Packing Co. v. Ganey, 15 A.D. 818, 823 


(1956). 


ORDER 


Within 30 days from the date hereof, respondent shall pay to 
complainant, as reparation, the sum of $243, plus interest thereon 
at the rate of 5 per cent per annum from August 1, 1963, until 
paid. Copies hereof shall be served upon the parties. 


(No. 9136) 


In re C. A. MEWIS, d/b/a SEALY LIVESTOCK AUCTION COMPANY. 
P&S Docket No. 3079. Decided June 26, 1964. 


Selling Consigned Livestock to Employees—Cease and Desist—Consent 


Respondent is ordered to cease and desist from permitting his employees 
to purchase for their own account livestock consigned to respondent 
for sale on a commission basis. 


Mr. Earl L. Saunders for complainant. Respondent pro se. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended (7 U.S.C. 181 et seq.), hereinafter 
referred to as the “Act,” instituted by a complaint filed by the 
Acting Director, Packers and Stockyards Division, Agricultural 
Marketing Service, United States Department of Agriculture. 
Respondent, a registered market agency and dealer under the 
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Act, is charged with violating sections 307 and 312(a) of the 
Act (7 U.S.C. 208, 213(a)), and section 201.57(a) of the regula- 
tions issued under the Act (9 CFR 201.57(a)). Respondent has 
filed an amended answer to the complaint in which (1) he admits 
the jurisdictional allegations of the complaint and neither admits 
nor denies the remaining allegations; (2) he states that for the 
purposes of this proceeding and for such purposes only, the order 
in this proceeding may contain findings of fact and conclusions 
based upon the allegations of the complaint as the findings of 
fact and conclusions of the Secretary of Agriculture; (3) he 
waives oral hearing and the report of the Hearing Examiner; 
and (4) he consents to the issuance of the order set forth below. 
Complainant has recommended that such an order be issued. 


FINDINGS OF FACT 


1. The Sealy Livestock Auction Company, Sealy, Texas, here- 
inafter referred to as the stockyard, is now and was at all times 
material herein, a posted stockyard subject to the provisions of 


the Act. 


2. Respondent is now, and was at all times material herein, 
engaged in the business of a dealer and market agency, registered 
with the Secretary of Agriculture to buy and sell livestock in 
commerce for his own account and to sell livestock on a commis- 
sion basis at the stockyard. Respondent owns and operates the 
stockyard. 

3. Respondent, at the stockyard, on or about the dates and in 
the transactions set forth below, permitted the auctioneer, Ken- 
neth Richardson, to purchase consigned livestock for his own 
account. 


Date No. of 
1962 Head Amount 
October 24 20 $17,531.16 
31 27 2,063.59 
3 92.25 
26 5,157.65 
63 4,959.51 
November 7 29 1,077.80 
23 1,499.61 
3 288.00 
14 10 898.06 
28 1,567.63 
22 1,442.90 


19 1,785.54 
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Date No. of 
1962 Head Amount 
November 14 44 245.50 
385 2,636.73 
1 87.46 
45 2,293.95 
28 20 1,146.87 
20 2,058.30 
1 104.55 
December 19 3 143.64 

CONCLUSIONS 


By reason of the facts set forth in the Findings of Fact, it is 
concluded that respondent has violated sections 307 and 312(a) 
of the Act (7 U.S.C. 208, 213(a)), and section 201.57(a) of the 
regulations (9 CFR 201.57(a)). Respondent has consented to 
the issuance of the order set forth below and complainant has 
recommended that such order be issued. The order will be issued. 


ORDER 


Respondent, his agents and employees, shall cease and desist 
from permitting respondent’s auctioneer, or other employees 
whose duties in connection with the selling of livestock by auction 
involve the making of determinations or decisions directly affect- 
ing the interests of consignors, to purchase for any purpose for 
their own account livestock consigned to respondent for sale on 
a commission basis. 


This order shall become effective on the sixth day after service 
hereof upon respondent and copies shall be served upon the 
parties. 


(No. 9137) 


CASSIDY COMMISSION COMPANY v. FORT WORTH STOCKYARDS. P&S 
Docket No. 3299. Decided June 30, 1964. 


Stockyard—Stockyard Services—Reasonable—Dismissal 


Where stockyard exercises no direct control with respect to movement of 
animals from one pen to another by traders and the disappearance of 
animals from a pen is not attributable to the negligence of the stock- 
yard or to a failure on its part to render reasonable stockyard services, 
the complaint is dismissed. 
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Complainant and respondent pro se. Miss Eva S. Reifenberg, Presiding 
Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Packers and Stock- 
yards Act, 1921, as amended (7 U.S.C. 181 et seq.), hereinafter 
referred to as the Act. In a complaint filed on January 10, 1964, 
complainant seeks reparation in the amount of $298.56, alleging 
that three head of cattle disappeared from a pen at the Fort 
Worth Stock Yards. 


On February 24, 1964, the parties filed an agreed statement 
of facts and requested that the decision in this proceeding be 
rendered on the basis of the facts as stipulated, without an oral 
hearing. Accordingly, an order will be issued without further 
proceedings. 


FINDINGS OF FACT 


1. Complainant, Cassidy Commission Company, Livestock Ex- 
change Building, Fort Worth, Texas, is a corporation registered 
under the Act with the Secretary of Agriculture as a market 
agency and dealer. 


2. Respondent, Fort Worth Stockyards, a division of United 
Stockyards Corporation, Fort Worth, Texas, does now and at all 
times material herein did own and operate the Fort Worth Stock 
Yards, Fort Worth, Texas, a posted stockyard under the Act, 
hereinafter referred to as the stockyard. 


3. Complainant purchased 25 steers at the stockyard, as fol- 
lows: 


Date No. of 

1963 Head 
November 27 3 
December 2 1 
December 3 14 
December 4 7 


4. On December 4, 1963, complainant yarded the 25 steers in 
pen No. 1-38 at the stockyard. The gate to the pen was not locked 
by complainant. 
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5. On December 6, 1963, at approximately 3:00 p.m., complain- 
ant moved 21 other steers to pen No. 1-38. Before placing the 
21 steers in the pen, complainant counted the animals already 
there and discovered that four of the original 25 steers were miss- 
ing. Respondent was immediately notified. One of the missing 
steers was found. The other three steers were not located. The 
46 steers involved were purchased by complainant pursuant to a 
customer’s order. 


6. Pen No. 1-38 is in the “dealer division” at the stockyard. 
The facilities in the “dealer division” are generally assigned by 
respondent to dealers operating at the stockyard. The animals 
yarded in pens in this area are sold, bought and moved from one 
pen to another by traders at the stockyard. 


7. The complaint was filed within 90 days of the accrual of 
the alleged cause of action. 


CONCLUSIONS 


The missing animals disappeared from a pen in the “dealer 
division”, at the stockyard, in which complainant had yarded 
the cattle. The gate to the pen had not been locked by complain- 
ant. The disappearance occurred sometime during the period 
from December 4 through December 6, 1963. It is not known 
whether the disappearance occurred in the daytime or at night. 


Respondent generally assigns pens in the “dealer division” to 
dealers operating at the stockyard. Animals yarded in such pens 
are sold, bought and moved from one pen to another by traders. 
Respondent exercises no direct control with respect to such move- 


ments. 


In light of all of the foregoing, it is concluded that the fact 
that respondent controls the ultimate removal of animals from 
the stockyard is not determinative in this case. It does not ap- 
pear that the disappearance of the animals from pen No. 1-38 
is attributable to the negligence of respondent or to a failure on 
its part to render reasonable stockyard services. Accordingly, 
the complaint should be dismissed. Jdeal Packing Company, Inc. 
v. Milwaukee Stock Yards Division, 4 A.D. 298 (1945). 


ORDER 


The complaint is hereby dismissed. Copies hereof shall be 
served upon the parties. 
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(No. 9138) 


RUSSELL JENSEN v. AMERICAN HEREFORD FARMS, INC. P&S 
Docket No. 3243. Decided June 30, 1964. 


Reparation Awarded—Default 


The failure of respondent to file an answer to the complaint constitutes an 
admission of the facts alleged in the complaint. Complainant’s rejection 
of the calves which were not as ordered was proper and respondent 
is liable to complainant for the amount of the down payment. 


Baker & Miller, of Humboldt, Iowa, for complainant. Mr. Robert W. Fuller- 
ton, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Packers and Stock- 
yards Act, 1921, as amended (7 U.S.C. 181 et seq.), hereinafter 
referred to as the act. This proceeding was instituted by an 
informal complaint filed on complainant’s behalf by Melvin L. 
Baker, Attorney-at-Law, on December 19, 1963. A formal com- 
plaint was filed by complainant on February 12, 1964, in which 
is is alleged that a “down payment of $480.00 was not returned 
after 40 calves were refused because they were not as ordered.” 
Complaint seeks an award of reparation in the amount of such 
down payment. 


Copies of the complaint and the investigative report, prepared 
by the Packers and Stockyards Division of the Department and 
filed in the proceeding pursuant to section 202.40 of the rules of 
practice (9 CFR 202.40), were served upon respondent on March 
24, 1964. A copy of the investigative report was served upon 
the complainant on March 16, 1964. 


At the time of service of the complaint, respondent was notified 
in writing that an answer thereto should be filed within 20 days 
after such service, and that sections 202.39 through 202.58 of 
the rules of practice are applicable to reparation proceedings (9 
CFR 202.39-202.58). Respondent was also informed that a fail- 
ure to file an answer would constitute a waiver of oral hearing 
and an admission of the facts alleged in the complaint (9 CFR 
202.41(c)). Notwithstanding such notice of the applicable pro- 
visions of the rules of practice, respondent has not filed an answer. 
The issuance of an order is, therefore, authorized without further 
proceedings. 
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FINDINGS OF FACT 


1. Complainant, Russell Jensen, is an individual whose address 
is Route 2, Box 68, Humboldt, Iowa. 


2. Respondent, American Hereford Farms, Inc., Tonganoxie, 
Kansas, is a corporation which, at the time of the transaction 
involved, was engaged in the business of a dealer, as defined in 
the act, and was registered with the Secretary of Agriculture so 


to operate. 


3. In August 1963, complainant and respondent entered into 
a transaction in commerce relating to the sale of 40 steers by re- 
spondent to complainant. On August 28, 1963, complainant mailed 
respondent an order for 40 head of polled steers which were to 
weigh approximately 400 pounds each. Complainant transmitted 
a down payment of $480.00 with such order. 


4. On October 2, 1963, respondent caused 40 calves to be trans- 
ported to complainant’s farm for delivery to complainant. After 
10 of the calves were unloaded, complainant weighed the animals 
and found that one weighed 250 pounds, two weighed 300 pounds, 
and another one weighed approximately 350 pounds. Complainant 
also observed that some of the calves offered for delivery to him 


were not polled. 


5. Complainant refused to accept delivery of the 40 calves 
because some of the animals did not meet the weight specification 
complainant and respondent had agreed upon and some of the 


animals were not polled. 


6. Immediately after complainant refused to accept delivery 
of the 40 calves, he telephoned Mr. Jim Sidney, an agent of re- 
spondent. In the course of the telephone conversation, it was 
agreed that complainant’s down payment would be returned. 
Respondent has not returned the down payment. 


7. The complaint was filed within 90 days of the accrual of 
the cause of action. 


CONCLUSIONS 


The failure of respondent to file an answer to the complaint 
constitutes a waiver of oral hearing and an admission of the facts 
alleged in the complaint, as provided in the rules of practice (9 


CFR 202.41(c)). 








676 PACKERS AND STOCKYARDS ACT, 1921 
Cite as 23 A.D. 676 


The calves shipped by respondent to complainant were not as 
ordered and their rejection by complainant was therefore proper. 
After rejecting the animals, complainant exercised his right to 
rescind the contract of sale and notified respondent of his election. 
Thereupon, respondent became liable to complainant for the 
amount of the down payment. Iowa Code § 554.70. Respondent’s 
failure to return the down payment constitutes an unjust prac- 
tice in violation of the act on the basis of which reparation may 
be awarded. Accordingly, respondent should be ordered to pay 
to complainant the amount of the down payment, $480.00. 


ORDER 


Respondent, American Hereford Farms, Inc., shall pay the 
complainant, Russell Jensen, within 30 days from the date hereof, 
the sum of $480.00 with interest thereon at the rate of 5 percent 
per annum from November 1, 1963, until paid. 


Copies hereof shall be served upon the parties. 


DISMISSAL—SETTLEMENT BETWEEN PARTIES 
(No. 9139) 


AMSTERDAM LIVESTOCK SALES, INC. v. C. C. MILLER, P&S Docket 
No. 3056. Dismissed June 4, 1964, by Thomas J. Flavin, Judi- 
cial Officer. 


REPARATION AWARDED—ADMISSION OF LIABILITY 
(No. 9140) 


WENTZ BROTHERS LIVESTOCK AUCTION v. PAUL V. ROBERTS. P&S 
Docket No. 3306. Reparation of $10,915.72 with 5 percent 
interest from March 1, 1964, awarded complainant against re- 
spondent in order issued June 4, 1964, by Thomas J. Flavin, 
Judicial Officer. 
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REPARATION AWARDED—DEFAULT ORDER 
Orders issued by Thomas J. Flavin, Judicial Officer 


(No. 9141) 


DAVID L. CLARK v. JACK MEISNER. P&S Docket No. 3279. Repar- 
ation of $880 with 5 percent interest from December 1, 1963, 
awarded complainant against respondent in order issued June 
5, 1964. 


(No. 9142) 


NELL M. BRITT v. AMERICAN HEREFORD FARMS, INC. P&S Docket 
No. 3281. Reparation of $1,500 with 5 percent interest from 
November 1, 1963, awarded complainant against respondent in 
order issued June 10, 1964. 


(No. 9143) 


JOHN E. CAUWELS v. SPEERS HEREFORD FARMS. P&S Docket No. 
3296. Reparation of $295 with 5 percent interest from Novem- 
ber 1, 1963,awarded complainant against respondent in order 
issued June 10, 1964. 


(No. 9144) 


RAYMOND W. CUSTER v. AMERICAN HEREFORD FARMS, INC. P&S 
Docket No. 3284. Reparation of $100 with 5 percent interest 
from January 1, 1964, awarded complainant against respond- 
ent in order issued June 10, 1964. 


(No. 9145) 


C. J. JOHANNES v. AMERICAN HEREFORD FARMS, INC. P&S Docket 
No. 3277. Reparation of $166 with 5 percent interest from 
December 1, 1963, awarded complainant against respondent 
in order issued June 10, 1964. 
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(No. 9146) 









JOHN SCHMID v. AMERICAN HEREFORD FARMS, INC. P&S Docket 
No. 3294. Reparation of $3,325 with 5 percent interest from 
December 1, 1963, awarded complainant against respondent in 
order issued June 10, 1964. 







(No. 9147) 









ALONZO J. OLSON v. AMERICAN HEREFORD FARMS, INC. P&S 
Docket No. 3120. Reparation of $492 with 5 percent interest 
from September 1, 1963, awarded complainant against respond- 
ent in order issued June 11, 1964. 







(No. 9148) 
















MELVIN HAAK v. AMERICAN HEREFORD FARMS, INC. P&S Docket ( 
No. 3123. Reparation of $750 with 5 percent interest from 
November 1, 1963, awarded complainant against respondent 
in order issued June 11, 1964. 

(No. 9149) 

Harry D. HUFF v. AMERICAN HEREFORD FARMS, INC. P&S Docket C 
No. 3274. Reparation of $300 with 5 percent interest from 
November 1, 1963, awarded complainant against respondent in 
order issued June 11, 1964. 

(No. 9150) 
P: 





LAVERNE CARLSON v. AMERICAN HEREFORD FARMS, INC. P&S 
Docket No. 3283. Reparation of $1,150 with 5 percent interest 
from October 1, 1963, awarded complainant against respondent 

in order issued June 11, 1964. 
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(No. 9151) 


WILMER DECK v. AMERICAN HEREFORD FARMS, INC. P&S Docket 
No. 3280. Reparation of $150 with 5 percent interest from 
December 1, 1963, awarded complainant against respondent 
in order issued June 11, 1964. 


(No. 9152) 


KIMBALL LIVESTOCK EXCHANGE v. ART LARSEN. P&S Docket No. 
3312. Reparation of $5,470 with 5 percent interest from March 
1, 1964, awarded complainant against respondent in order 
issued June 11, 1964. 


(No. 9153) 


OTIS W. ANDREW v. AMERICAN HEREFORD FARMS, INC. P&S 


Docket No. 3093. Reparation of $97.50 with 5 percent interest 
from May 1, 1963, awarded complainant against respondent in 
order issued June 12, 1964. 


(No. 9154) 


CREIGHTON LIVESTOCK MARKET INC. v. A. G. (ART) LARSEN. 
P&S Docket No. 3313. Reparation of $372.53 with 5 percent 
interest from February 1, 1964, awarded complainant against 
respondent in order issued June 15, 1964. 


(No. 9155) 


PAUL E. STROMER v. AMERICAN HEREFORD FARMS, INC. P&S 
Docket No. 3132. Reparation of $2,911.23 with 5 percent in- 
terest from November 1, 1963, awarded complainant against 
respondent in order issued June 22, 1964. 
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(No. 9156) 


In re GEORGE D. DEOUDES Co., INC. PACA Docket No. 9269. De- 
cided June 1, 1964. 


Failure to Account Correctly and to Pay When Due—Records— 
Suspension of License 


Respondent’s license is suspended for 75 days for failure to account truly 
and correctly and to make payment promptly for perishable agricultural 
commodities purchased or received on consignment, for failure to make 
prompt payment of brokerage and for inadequate records. 


Mr. James E. Horton for complainant. Mr. George J. Charles, of Washing- 
ton, D. C., for respondent. Mr. John Curry, Hearing Examiner. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.), 
instituted by a complaint filed November 22, 1963, by the Director, 
Fruit and Vegetable Division, Agricultural Marketing Service, 
United States Department of Agriculture. Respondent is licensed 
under the act as a commission merchant, dealer and broker to 
engage in the business of handling fresh and frozen fruits and 
vegetables in interstate and foreign commerce and is charged 
with failing to pay promptly for perishable agricultural commodi- 
ties purchased and received on consignment in interstate com- 
merce and brokerage fees earned in connection with the purchase 
of produce for respondent’s account in interstate commerce, with 
failing to account truly and correctly for produce received on 
consignment in interstate commerce and with failing to keep 
adequate records, in violation of the act. A copy of the complaint 
and a copy of the rules of practice were served upon respondent 
November 26, 1963. 


Respondent’s original answer was in the form of a letter dated 
December 13, 1963, requesting an oral hearing, which was sup- 
plemented by a letter dated January 2, 1964. Subsequently, re- 
spondent was granted additional time for filing a more respon- 
sive answer, and on January 17, 1964, an answer was filed in 
which respondent admitted almost all the factual allegations of 
the complaint. In its answer, respondent also contested the sanc- 
tion recommended in the complaint. On February 5, 1964, re- 
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spondent withdrew its request for oral hearing. The matter was 
referred to John Curry, Hearing Examiner, Office of Hearing 
Examiners, United States Department of Agriculture. Complain- 
ant was represented by James E. Horton, Office of the General 
Counsel, United States Department of Agriculture, and respond- 
ent was represented by George J. Charles, Attorney at Law, 
Washington, D. C. Both parties filed briefs. On April 21, 1964, 
the hearing examiner filed a report recommending that respond- 
ent be found to have violated the act as charged and that its li- 
cense under the act be revoked. Respondent filed exceptions to 
the hearing examiner’s report. 


FINDINGS OF FACT 


1. Respondent, George D. Deoudes Co., Inc., is a corporation 
organized and existing under the laws of the District of Colum- 
bia whose address is 1292 Fifth Street, N.E., Washington, D. C. 
The officers of respondent corporation are John George Deoudes, 
president and holder of 100 percent of the stock, Maria D. 
Chaconas, vice-president, and Katherine G. Deoudes, secretary- 
treasurer. 


2. Pursuant to the licensing provisions of the act, license No. 
75376 was issued to respondent August 13, 1941, which license is 
presently in effect. 


3. On or about May 18, 1960, respondent received, accepted 
and sold on consignment from Michael Santelli & Sons, Ham- 
monton, New Jersey, 18 baskets of sweetpotatoes which were 
shipped from Hammonton, New Jersey, to respondent at Wash- 
ington, D. C. The account of sales and payment were due June 
28, 1960. Respondent paid the consignor $26.50 August 12, 1960, 
and on October 3, 1960, respondent issued an account of sales 
showing it realized net proceeds of $26.50. 


4. On or about November 11, 1960, respondent received, ac- 
cepted and sold on consignment from Thomas E. Moore, Dover, 
Delaware, 750 sacks of potatoes which were shipped from Dover, 
Delaware, to respondent at Washington, D. C. Respondent paid 
the consignor $877.50 on or about March 1, 1961, but did not 
issue an account of sales. 


5. On or about January 15 and 18, 1961, respondent received 
accepted and sold on consignment from Gitomer Bros., 30 and 
60 packages, respectively, of mixed fruit and vegetables which 
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were shipped from the state of New Jersey to respondent at 
Washington, D. C. The account of sales and payment were due 
February 2, 1961, for the first shipment and February 9, 1961, 
for the second. On May 9, 1961, respondent issued an account 
of sales for each consignment transaction and paid the consignor 
the total amount reported due of $180.86. 


6. On or about July 2, 1962, respondent received, accepted and 
sold on consignment from S. J. Wessells Produce, Westover, 
Maryland, 415 sacks of potatoes which were shipped from West- 
over, Maryland, to respondent at Washington, D. C. The account 
of sales and payment were due July 16, 1962. Respondent issued 
an account of sales to the consignor September 19, 1962, showing 
it realized net proceeds of $502.16 and respondent paid this 
amount September 22, 1962. Respondent actually realized net 
proceeds of $533.31. Respondent paid the consignor the under- 
payment of $31.15 on or about January 22, 1963. 


7. On or about July 3, 1962, respondent received, accepted and 
sold on consignment from 8S. J. Wessells Produce, Westover, 
Maryland, 403 sacks of potatoes and 75 crates of cucumbers which 
were shipped from Westover, Maryland, to respondent at Wash- 


ington, D. C. The account of sales and payment of the net pro- 
ceeds were due July 24, 1962. Respondent issued an account of 
sales to the consignor September 19, 1962, showing it realized 
net proceeds of $609.08 and respondent paid this amount Sep- 
tember 22, 1962. Respondent actually realized net proceeds of 
$607.50. 


8. On or about July 5, 1962, respondent received, accepted and 
sold on consignment from S. J. Wessells Produce, Westover, 
Maryland, 365 sacks of potatoes which were shipped from West- 
over, Maryland, to respondent at Washington, D. C. The account 
of sales and payment of the net proceeds were due July 29, 1962. 
Respondent issued an account of sales to the consignor September 
19, 1962, showing it realized net proceeds of $457.70 and respond- 
ent paid this amount September 22, 1962. Respondent actually 
realized net proceeds of $466.92. Respondent paid the consignor 
the underpayment of $9.22 on or about January 22, 1963. 


9. On or about July 8, 1962, respondent received, accepted and 
sold on consignment from S. J. Wessells Produce, Westover, 
Maryland, 700 sacks of potatoes which were shipped from West- 
over, Maryland, to respondent at Washington, D. C. The account 
of sales and payment of the net proceeds were due July 31, 1962. 
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Respondent issued an account of sales to the consignor September 
19, 1962, showing it realized a deficit of $81.11, which sum re- 
spondent deducted from other proceeds due S. J. Wessells Pro- 
duce. Respondent actually realized net proceeds of $387.56. Re- 
spondent paid the consignor the underpayment of $468.67 on or 
about January 22, 1963. 


10. On or about July 8, 1962, respondent received, accepted 
and sold on consignment from S. J. Wessells Produce, Westover, 
Maryland, 163 sacks of potatoes which were shipped from West- 
over, Maryland, to respondent at Washington, D. C. The account 
of sales and payment of the net proceeds were due July 26, 1962. 
Respondent issued an account of sales to the consignor September 
19, 1962, showing it realized net proceeds of $260.27 and respond- 
ent paid this amount September 21, 1962. Respondent actually 
realized net proceeds of $258.76. 


11. On or about July 15, 1962, respondent received, accepted 
and sold on consignment from S. J. Wessells Produce, Westover, 
Maryland, 478 sacks of potatoes and 83 packages of tomatoes 
which were shipped from Westover, Maryland, to respondent at 
Washington, D. C. The account of sales and payment of the net 
proceeds were due August 3, 1962. Respondent issued an account 
of sales to the consignor September 19, 1962, showing it realized 
net proceeds of $896.74 and respondent paid this amount Septem- 
ber 21, 1962. Respondent actually realized net proceeds of $916.95. 
Respondent paid the consignor the underpayment of $20.21 on 
or about January 22, 1963. 


12. On or about July 17, 1962, respondent received, accepted 
and sold on consignment from S. J. Wessells Produce, Westover, 
Maryland, 525 sacks of potatoes which were shipped from West- 
over, Maryland, to respondent at Washington, D. C. The account 
of sales and payment of the net proceeds were due August 9, 
1962. Respondent issued an account of sales to the consignor 
September 19, 1962, showing it realized net proceeds of $490.05 
and respondent paid this amount on or about September 21, 1962. 
Respondent actually realized net proceeds of $486.85. 


13. On or about July 30, 1962, respondent received, accepted 
and sold on consignment from S. J. Wessells Produce, Westover, 
Maryland, 504 sacks of potatoes which were shipped from West- 
over, Maryland, to respondent at Washington, D. C. The account 
of sales and payment of the net proceeds were due August 17, 
1962. Respondent issued an account of sales to the consignor 













684 PERISHABLE AGRI. COMMODITIES ACT, 1930 
Cite as 23 A.D. 680 


September 19, 1962, showing it realized net proceeds of $653.54 
and respondent paid this amount on or about September 21, 1962. 
Respondent actually realized net proceeds of $658.34. Respond- 
ent paid the consingor the underpayment of $4.80 on or about 
January 22, 1963. 


14. On or about April 28, 1960, respondent purchased a car- 
load of potatoes from Clement Brothers, Lewisville, Idaho, for 
the agreed purchase price of $2,481.67. Clement shipped the 
potatoes in car PFE 61250 from the state of Idaho to respondent 
at Washington, D. C., where they were accepted without com- 
plaint on or about May 5, 1960. Payment was due within a reason- 
able time, or approximately May 15, 1960. Respondent paid the 
amount due on or about August 23, 1960. 


15. On or about May 27, 1960, respondent purchased 446 sacks 
of potatoes from I. Kallish & Sons, Philadelphia, Pennsylvania, 
for the agreed purchase price of $1,181.90. Kallish shipped the 
potatoes in car PFE 71383 from Shafter, California, to respondent 
at Washington, D. C., where they were accepted without complaint 
on or about June 6, 1960. Payment was due within a reasonable 
time, or approximately June 16, 1960. Respondent paid the 


amount due on or about March 14, 1961. 


16. On or about June 4, 1960, respondent purchased a load of 
potatoes from Harry E. Bass, Houlton, Maine, for the agreed 
purchase price of $1,945. Bass shipped the potatoes from Houlton, 
Maine, to respondent at Washington, D. C., where they were ac- 
cepted without complaint on or about June 7, 1960. Payment was 
due within a reasonable time, or approximately June 17, 1960. 
Respondent paid the amount due on or about July 12, 1960. 


17. From on or about September 1, 1960, to on or about Janu- 
ary 12, 1961, respondent purchased 10 lots of mixed vegetables 
from Brill Bros., Inc., Philadelphia, Pennsylvania, for total agreed 
purchase prices of $1,645.46. Brill shipped the vegetables from 
Philadelphia, Pennsylvania, to respondent at Washington, D. C., 
where they were accepted without complaint on various dates 
from September 1, 1960, to January 5, 1961. Payments were due 
on various dates from September 11, 1960, to January 15, 1961. 
On June 22, 1961, respondent paid $290.27 and entered into an 
agreement with Brill Bros., Inc., to pay the balance in install- 
ments. 


18. On or about September 14, 1960, respondent purchased 15 
bushels of onions from William Turino, Inc., New York, New 





54 
162. 
nd- 
out 


1 s ¢ 


2 


GEORGE D. DEOUDES CO., INC. 685 
Cite as 23 A.D. 680 


York, for the agreed purchase price of $130.90. Turino shipped 
the onions from New York, New York, to respondent at Wash- 
ington, D. C., where they were accepted without complaint on or 
about September 14, 1960. Payment was due September 24, 1960. 
Respondent paid the amount due on or about April 13, 1961. 


19. During the period October 4 through November 9, 1960, 
respondent purchased, received and accepted without complaint 
7 shipments of potatoes in interstate commerce from H. Sacks & 
Sons, East Quoque, Long Island, New York, for a total purchase 
price of $6,655.63 with payment due for each shipment October 
15, 21, 30, November 4, 7, 13 and 20, 1960. Respondent paid to 
the shipper $1,686.25 on or about December 29, 1960, $1,918.88 
on or about January 12, 1961, and $3,050.50 on or about Febru- 
ary 20, 1961. 


20. On or about October 13, 1960, respondent purchased 100 
sacks of potatoes from Smiling Jim Potato Company, Phila- 
delphia, Pennsylvania, for the agreed purchase price of $625. 
Smiling Jim Potato Company shipped the potatoes from Phila- 
delphia, Pennsylvania, to respondent at Washington, D. C., where 
they were accepted without complaint on or about October 13, 
1960. Payment was due October 23, 1960. Respondent paid the 
amount due on or about March 24, 1961. 


21. On or about December 10, 1960, respondent purchased a 
truckload of potatoes from A. C. Carpenter, Inc., Water Mill, New 
York, for the agreed purchase price of $892.50. A. C. Carpenter, 
Inc., shipped the potatoes from Water Mill, New York, to respond- 
ent at Washington, D. C., where they were accepted without com- 
plaint on or about December 10, 1960. Payment was due Decem- 
ber 20, 1960. Respondent paid the amount due on or about May 
2, 1961. 


22. On or about January 9, 1961, respondent purchased a 
carload of potatoes from National Produce Distributors, Inc., 
Chicago, Illinois, for the agreed purchase price of $2,497. Na- 
tional Produce Distributors, Inc., shipped the potatoes in car 
PFE 45285 from the state of Idaho to respondent at Washington, 
D. C., where they were accepted without complaint on or about 
January 14, 1961. Payment was due January 24, 1961. Respond- 
ent paid the amount due on or about February 16, 1961. 


23. On or about March 21 and 26, 1961, respondent purchased 
797 and 800 sacks of potatoes, respectively, from H. Sacks & Sons, 
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East Quoque, Long Island, New York, for the agreed purchase 
prices of $942.35 and $951.25, or a total of $1,893.60. H. Sacks 
& Sons shipped the potatoes from Bridgehampton, New York, to 
respondent at Washington, D. C., where they were accepted with- 
out complaint. Payment was due March 31, 1961, on the first ship- 
ment and April 5, 1961, on the second. On August 3, 1961, a 
default reparation order was issued awarding reparation to H. 
Sacks & Sons against respondent in the amount of $1,893.60, plus 
interest (PACA Docket No. 8476). Respondent paid $942.35 on 
August 9, 1961, and $951.25 August 21, 1961, which was accepted 
in full settlement. 


24. On or about April 28, 1961, respondent purchased a lot of 
potatoes from Sunny Boy Packing Co., Philadelphia, Pennsyl- 
vania, for the agreed purchase price of $240. Sunny Boy Packing 
Co. shipped the potatoes from Philadelphia, Pennsylvania, to re- 
spondent at Washington, D. C., where they were accepted with- 
out complaint on or about April 28, 1961. Payment was due May 
8, 1961. Respondent paid the amount due on or about June 30, 
1961. 


25. On or about May 9, 1961, respondent purchased 390 sacks 


of potatoes from Leo Young, Inc., Charlestown, Massachusetts, 
for the agreed purchase price of $584. Leo Young, Inc., shipped 
the potatoes from the state of Massachusetts to respondent at 
Washington, D. C., where they were accepted without complaint 
on or about May 11, 1961. Payment was due May 21, 1961. Re- 
spondent paid the amount due on June 20, 1961. 


26. On or about May 9 and 16, 1961, respondent purchased 50 
and 8 crates of celery, respectively, from H. R. Hindle & Co., 
Philadelphia, Pennsylvania, for the agreed purchase prices of 
$137.50 and $26, or a total of $163.50. H. R. Hindle & Co., ship- 
ped the celery from Philadelphia, Pennsylvania, to respondent at 
Washington, D. C., where it was accepted without complaint. 
Payment was due May 19, 1961, for the first shipment and May 
26, 1961, for the second. Respondent paid the total amount due 
on or about September 5, 1961. 


27. During May 1961, respondent purchased a carload of onions 
from J. H. Meidl Company, Watsonville, California, for the 
agreed purchase price of $1,006.16. J. H. Meidl Company ship- 
ped the onions in car PFE 61309 from the state of California to 
respondent at Washington, D. C., where they were accepted with- 
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out complaint on or about June 1, 1961. Payment was due June 
11, 1961. Respondent paid the amount due on or about August 
28, 1961. 


28. On or about June 7, 1961, respondent purchased a lot of 
onions and garlic from Wm. Turino Company, Inc., New York, 
New York, for the agreed purchase price of $152.94. Wm. Turino 
Company, Inc., shipped the onions and garlic from New York, 
New York, to respondent at Washington, D. C., where they were 
accepted without complaint on or about June 7, 1961. Payment 
was due June 17, 1961. Respondent paid the amount due on or 
about August 25, 1961. 


29. On or about October 31, 1961, respondent purchased 442 
sacks of potatoes from I. Kallish and Sons, Philadelphia, Pennsyl- 
vania, for the agreed purchase price of $961.35. I. Kallish and 
Sons shipped the potatoes from Philadelphia, Pennsylvania, to 
respondent at Washington, D. C., where they were accepted with- 
out complaint on or about October 31, 1961. Payment was due 
November 10, 1961. Respondent paid the amount due on or about 
March 13, 1962. 


30. On or about June 7, 1962, respondent purchased a carload 
of potatoes from Murlas Brothers Company, Chicago, Illinois, 
for the agreed purchase price of $1,437.96. Murlas Brothers 
Company shipped the potatoes in car MDT 10744 from Delano, 
California, to respondent at Washington, D. C., where they were 
accepted without complaint on or about June 14, 1962. Payment 
was due June 24, 1962. Respondent paid the amount due on or 
about September 21, 1962. 


31. From on or about May 31, 1960, to on or about July 5, 1960, 
Burton Rubin, Philadelphia, Pennsylvania, acting for and on 
behalf of respondent, negotiated the purchase of 24 lots of fruits 
and vegetables. The fruit and vegetables were shipped in inter- 
state commerce by the sellers to respondent at Washington, D. C. 
The brokerage due Rubin for these purchases was $66. Payment 
was due on various dates from approximately June 10 to approxi- 
mately July 15, 1960. Respondent paid the amount due Septem- 
ber 19, 1960. 


32. During the period January 1961 through October 1962, 
respondent failed to prepare, maintain and preserve accounts, 
records and memoranda which fully and correctly disclose all 
transactions involved in its business under the act, as follows: 
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(a) Respondent’s receiving record book was incomplete and 
not kept up to date, in that it listed transactions only for the 
period June 13 through July 29, 1962. The receiving book did 
not disclose whether the produce was purchased, consigned or 
received on joint account. The receiving book did not show the 
disposition of the produce. 


(b) Respondent did not place unit prices, total prices, the 
buyers’ names and dates of sale on all of its sales tickets. 


(c) Respondent, in most instances, did not place lot numbers 
on sales tickets at the time of sale, but inserted them later in the 
day. Sales tickets were illegible in that many of the lot numbers 
were superimposed over the quantity on the sales tickets. 


(d) Respondent did not assign lot numbers to other shipments 
of purchased similar produce being handled at the same time the 
the consigned lots of produce, described in Findings of Fact 6-13 
above, were being handled. 


CONCLUSIONS 


The failure of respondent to account and pay promptly for 
numerous shipments of perishable agricultural commodities re- 
ceived and sold on consignment in interstate commerce, as set 
forth in Findings of Fact 3-13, to pay promptly for numerous 
shipments of perishable agricultural commodities purchased, re- 
ceived and accepted in interstate commerce, as set forth in Find- 
ings of Fact 14-30, and to pay promptly brokerage fees earned 
in connection with the purchase of perishable agricultural com- 
modities for respondent’s account in interstate commerce, as set 
forth in Finding of Fact 31, constitutes repeated and willful 
violations of section 2 of the act (7 U.S.C. 499b).1 See, e.g., In re 
Raymond Klein, d/b/a Klein’s Celery, 15 A.D. 1152 (1956); In 
re Ralph M. Boehmer, t/a Ralph Boehmer Brokerage Co., 20 A.D. 
622 (1961); In re William D. Bethea, d/b/a Standard Fruit & 
Produce Co., 22 A.D. 824 (1963). 


In addition, by reason of the facts set forth in Findings of 
Fact 6, 8, 9, 11 and 13, respondent repeatedly, flagrantly and will- 


1 Such section provides that it shall be unlawful in or in connection with any transaction 
in interstate or foreign commerce for any commission merchant, dealer, or broker “. . . to 
fail or refuse truly and correctly to account and make full payment promptly” to the person 
with whom such transactions is had. (Emphasis supplied.) The terms “account promptly” and 
“full payment promptly” are defined in the regulations issued pursuant to the act. (See 
sections 46.2(y) (2) and 46.2(z) (1), (4) and (5) of the regulations effective August 1, 1960 
(7 CFR 46.2(y) and (z)) and section 46.2(p) thereof in effect prior thereto.) 
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fully violated section 2 of the act by failing to account truly and 
correctly to its consignor.? See, e.g., In re Eastern Produce Co., 
Inc., et al., 18 A.D. 550 (1959), aff’d, 278 F.2d 606 (3d Cir. 1960). 
Further, respondent violated section 9 of the act (7 U.S.C. 499i) 
and sections 46.17, 46.18 and 46.19 of the regulations issued 
thereunder (7 CFR 46.17, 46.18 and 46.19) by reason of the facts 
set forth in Finding of Fact 32. However, subparagraphs 27 E 
and F of the complaint also dealing with records should be dis- 
missed. Respondent denied the former subparagraph and alleged 
that “it was told by consignor not to bother with a dumpage cer- 
tificate” in connection with the transaction involved in the latter 
subparagraph. An official dump certificate or other evidence of 
dumpage is necessary “unless there is a specific agreement to the 
contrary between the parties.” (See section 46.21 of the regula- 
tions issued pursuant to the act.) Complainant has failed to 
establish that respondent violated the record keeping require- 
ments of the act as alleged in these two subparagraphs of the 
complaint and, therefore, they are dismissed. 


We now address ourselves to the difficult question of determin- 
ing the sanction to be imposed upon respondent for the violations 
of the act found above. Complainant and the hearing examiner 
recommended that respondent’s license be revoked. We are aware 
that in 1957 respondent entered into a stipulation in which it 
agreed to refrain from conduct which is essentially of the same 
type involved herein and that respondent’s license was suspended 
effective August 1, 1961, for a period of 45 days as the result of a 
disciplinary proceeding instituted July 11, 1960, resulting in an 
order issued June 21, 1961, in In re George D. Deoudes Co., Inc., 
20 A.D. 668, involving respondent’s failure to account truly and 
correctly and make payment promptly for perishable agricultural 
commodities purchased or received on consignment in interstate 
commerce and its failure to keep adequate records. However, 
we do not believe that the revocation of respondent’s license at 
this time is appropriate. 


The bulk of the violations found herein with respect to respon- 
dent’s failure to pay or account promptly involve transactions 
which occurred prior to June 21, 1961, the date of the prior order 
against respondent. In fact, of the 70 transactions in which re- 


2 While respondent’s accountings to its consignor in the transactions set forth in Findings 
of Fact 7, 10 and 12 were incorrect, they are considered at most as technical violations of the 
act as the accountings reported net proceeds greater than those received and respondent paid 
the reported net proceeds to the consignor. 
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spondent failed to pay promptly, only 10 transactions occurred 
subsequent to June 21, 1961 (see Findings of Fact 6-13, 29 and 
30) with 8 of the 10 transactions taking place in July 1962 and 
the other 2 occurring October 1961 and June 1962. Also, the delay 
in payment is for a shorter period generally in these transactions 
than in respondent’s earlier violations of the act. It appears that 
respondent has made a decided effort to improve its compliance 
with the requirements of the act and that it has done so. More- 
over, it further appears that no shipper has suffered a monetary 
loss as a result of the violations found herein. Weighing all the 
factors and matters in evidence as best we can, including respon- 
dent’s failure to account truly and correctly in the Wessells con- 
signment transactions, a flagrant breach of fiduciary duty and 
section 2 of the act, we conclude that respondent’s license should 
be suspended and not revoked as recommended by the hearing 
examiner. Such license should be suspended for a period of 75 
days. Cf. In re Howard Crosby, d/b/a Crosby Brokerage Co., 
21 A.D. 1453 (1962); In re William D. Bethea, d/b/a Standard 
Fruit & Produce Co., supra. 


ORDER 


Effective July 1, 1964, respondent’s license under the act is 
suspended for a period of 75 days. 


The facts and circumstances shall be published and copies 
hereof shall be served upon the parties. 


(No. 9157) 


In re WOODROW VERNON HERRIN, d/b/a WooDY HERRIN PRODUCE. 
PACA Docket No. 9283. Decided June 1, 1964. 


Failure to Remit and Pay Promptly When Due—Suspension of License 


Respondent’s license is suspended for a period of 90 days for failure to 
remit consignment proceeds promptly and for failure to pay promptly 
and in full for purchased perishable agricultural commodities. 


Mr. James E. Horton for complainant. Respondent pro se. Mr. John Curry, 
Hearing Examiner. 


Decision by Thomas J. Flavin, Judicial Officer 
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PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Perishable Agri- 
cultural Commodities Act, 1930, as amended (7 U.S.C. 499a et 
seq.), instituted by a complaint filed December 3, 1963, by the 
Director, Fruit and Vegetable Division, Agricultural Marketing 
Service, United States Department of Agriculture. It is alleged 
in the complaint that respondent repeatedly and flagrantly vio- 
lated section 2 of the act (7 U.S.C. 499b) by failing to make full 
payment promptly of the net proceeds realized for a shipment of 
potatoes sold on consignment in interstate commerce and to make 
payment promptly and in full for numerous shipments of perish- 
able agricultural commodities purchased and received in inter- 
state commerce. A copy of the complaint and a copy of the rules 
of practice were served upon respondent December 7, 1963. 


Respondent admitted the factual allegations of the complaint, 
waived oral hearing and alleged that about three years ago he 
had a fire which resulted in a loss of $50,000 or more; that until 
the past year respondent was operating seven trucks which cost 
him substantial losses; that respondent found that some of his 
employees had been stealing from the firm and he has not been 
able to determine the full loss from these thefts; and that the 
foregoing have placed him in a very poor financial position, as a 
result of which he has not been able to pay promptly for produce 
purchased. Complainant admitted these allegations for the pur- 
poses of the proceeding and the matter was referred to John 
Curry, Hearing Examiner, Office of Hearing Examiners, United 
States Department of Agriculture. Complainant was represented 
by James E. Horton, Office of the General Counsel, United States 
Department of Agriculture. On April 23, 1964, the hearing ex- 
aminer filed a report recommending that respondent be found to 
have violated the act as charged and that his license under the 
act be revoked. No exceptions to the hearing examiner’s report 
were filed. 


FINDINGS OF FACT 


1. Respondent, Woodrow Vernon Herrin, is an individual doing 
business as Woody Herrin Produce, whose address is 362 Wash- 
ington Avenue, Memphis, Tennessee. 

2. Pursuant to the licensing provisions of the Act, license No. 
184216 was issued to respondent December 15, 1959. This license 
presently is in effect and next is subject to renewal December 15, 
1964. 
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3. On or about June 18, 1962, respondent purchased 400 sacks 
of potatoes from Colville & Renfro, Hereford, Texas, for the 
agreed purchase price of $1,800. Colville & Renfro shipped 
the potatoes from Munday, Texas, to respondent at Memphis, 
Tennessee. Upon arrival at Memphis, on or about June 20, 1962, 
Colville & Renfro changed the terms of sale to a consignment. Re- 
spondent accepted and sold the potatoes. The issuance of an ac- 
count of sales and payment of the net proceeds to the shipper was 
due on or about August 1, 1962. Respondent issued an account of 
sales February 20, 1963, showing he realized net proceeds of 
$436.75. No payment having been made, Colville & Renfro filed 
a formal reparation complaint and a default reparation order 
was issued against respondent June 21, 1963, in favor of Colville 
& Renfro in the amount of $436.75, plus interest (PACA Docket 
No. 9096). Payment of the amount due was made on or about 
June 26, 1963. 


4. During the period on or about September 22, 1961, to on or 
about August 31, 1963, respondent purchased, received and ac- 
cepted 42 lots of perishable agricultural commodities in interstate 
commerce from 20 shippers but failed and refused to make full 
payment or full payment promptly of the agreed purchase prices, 
as hereinafter set forth in Findings of Fact 5-25. 


5. Respondent engaged in 4 transactions involving the pur- 
chase of mixed vegetables from Eastern Michigan Vegetable 
Marketing Co., Capac, Michigan, as follows: 


A. On or about September 22, 1961, respondent purchased 
159 packages of mixed vegetables from Eastern for the 
agreed purchase price of $377.15. Eastern shipped the vege- 
tables from Capac, Michigan, to respondent at Memphis, 
Tennessee, where they were accepted by respondent without 
complaint on or about September 23, 1961. Payment was due 
October 3, 1961; 


B. On or about September 27, 1961, respondent purchased 
150 sacks of cabbage from Eastern for the agreed purchase 
price of $210. Eastern shipped the cabbage from Capac, 
Michigan, to respondent at Memphis, Tennessee, where it 
was accepted by respondent without complaint on or about 
September 28, 1961. Payment was due October 9, 1961; 


C. On or about September 28, 1961, respondent purchased 
300 sacks of cabbage and 25 crates of acorn squash from 
Eastern for the agreed purchase price of $193.75. Eastern 
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shipped the vegetables from Capac, Michigan, to respondent 
at Memphis, Tennessee, where they were accepted by re- 
spondent without complaint on or about September 29, 1961. 
Payment was due October 9, 1961; and 


D. On or about October 21, 1961, respondent purchased 155 
packages of mixed vegetables from Eastern for the agreed 
purchase price of $217.50. Eastern shipped the vegetables 
from Capac, Michigan, to respondent at Memphis, Tennessee, 
where they were accepted by respondent without complaint 
on or about October 23, 1961. Payment was due November 
2, 1961. 


The total of the agreed purchase prices in these transactions is 
$998.40. No payment having been made, Eastern Michigan Vege- 
table Marketing Co. filed a formal reparation complaint which 
was served upon respondent June 4, 1962. Thereafter respondent 
paid $398.40 June 7, 1962, and $600 June 18, 1962. 


6. Respondent engaged in 2 transactions involving the pur- 
chase of grapes from Northern California Fruit Co., Victor, 
California, as follows: 


A. On or about September 23, 1961, respondent purchased 
150 lugs of grapes from Northern for the agreed purchase 
price of $311.25. Northern shipped the grapes from Victor, 
California, to respondent at Memphis, Tennessee, where they 
were accepted by respondent without complaint on or about 
September 27, 1961. Payment was due October 9, 1961; and 


B. On or about September 26, 1961, respondent purchased 
325 lugs of grapes from Northern for the agreed purchase 
price of $593.13. Northern shipped the grapes from Victor, 
California, to respondent at Memphis, Tennessee, where they 
were accepted by respondent without complaint on or about 
September 30, 1961. Payment was due October 10, 1961. 


The total of the agreed purchase prices in these transactions is 
$904.38. Northern California Fruit Co. filed a formal reparation 
complaint which was served upon respondent May 28, 1962. Re- 
spondent had previously paid $311.25 May 15, 1962, and there- 
after paid $293.13 June 4, 1962, and $300 July 5, 1962. 


7. Respondent engaged in 2 transactions involving the pur- 
chase of apples from Illinois Fruit Growers Exchange, Carbon- 
dale, Illinois, as follows: 
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A. On or about October 3, 1961, respondent purchased 400 
cartons of apples from Illinois Fruit Growers Exchange for 
the agreed purchase price of $1,331.25. Illinois Fruit Grow- 
ers shipped the apples from Carbondale, Illinois, to respond- 
ent at Memphis, Tennessee, where they were accepted by 
respondent without complaint on or about October 4, 1961. 
Payment was due October 16, 1961; and 


B. On or about November 10, 1961, respondent purchased 
270 cartons of apples from Illinois Fruit Growers Exchange 
for the agreed purchase price of $920.50. Illinois Fruit 
Growers shipped the apples from Carbondale, Illinois, to 
respondent at Memphis, Tennessee, where they were accepted 
by respondent without complaint on or about November 11, 
1961. Payment was due November 21, 1961. 


The total of the agreed purchase prices in these transactions is 
$2,251.75. Respondent paid Illinois Fruit Growers $751.75 Feb- 
ruary 23, 1962, leaving a balance due of $1,500. No further pay- 
ment having been made, Illinois Fruit Growers Exchange filed a 
formal reparation complaint, which was served upon respondent 
May 21, 1962. Thereafter, respondent paid $1,500 during June 
1962. 


8. Respondent engaged in 2 transactions involving the pur- 
chase of grapes from Victor Fruit Growers, Inc., Victor, Cali- 
fornia, as follows: 


A. On or about October 3, 1961, respondent purchased 350 
lugs of grapes from Victor for the agreed purchase price of 
$726.25. Victor shipped the grapes from Victor, California, 
to respondent at Memphis, Tennessee, where they were ac- 
cepted by respondent without complaint on or about October 
7, 1961. Payment was due October 17, 1961; and 


B. On or about October 6, 1961, respondent purchased 48 
lugs of grapes from Victor for the agreed purchase price of 
$94.80. Victor shipped the grapes from Victor, California, 
to respondent at Memphis, Tennessee, where they were ac- 
cepted by respondent without complaint on or about October 
10, 1961. Payment was due October 20, 1961. 


The total of the agreed purchase prices in these transactions is 
$821.05. Respondent paid $100 February 9, 1962, $100 February 
27, 1962, $100 March 15, 1962, $100 March 31, 1962, $221.05 May 
30, 1962, and $200 on or about July 11, 1962. 
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9. Respondent engaged in 3 transactions involving the pur- 
chase of mixed vegetables from Produce Mixers, Inc., Los Angeles, 
California, as follows: 


A. On or about November 8, 1961, respondent purchased 25 
cartons of garlic and 937 flats of tomatoes from Produce 
Mixers, Inc., for the agreed purchase price of $2,963.50. 
Produce Mixers shipped the garlic and tomatoes from Los 
Angeles and Salinas, California, to respondent at Memphis, 
Tennessee, where they were accepted by respondent without 
complaint on or about November 13, 1961. Payment was due 
November 24, 1961; 


B. On or about November 10, 1961, respondent purchased 
633 packages of mixed vegetables from Produce Mixers, Inc., 
for the agreed purchase price of $1,604.40. Produce Mixers 
shipped the vegetables from Los Angeles and Salinas, Cali- 
fornia, to respondent at Memphis, Tennessee, where they 
were accepted by respondent without complaint on or about 
November 14, 1961. Payment was due November 24, 1961; 
and 


C. On or about November 15, 1961, respondent purchased 
821 packages of mixed vegetables from Produce Mixers, Inc., 
for the agreed purchase price of $1,905.56. Produce Mixers 
shipped the vegetables from Los Angeles and Salinas, Cali- 
fornia, to respondent at Memphis, Tennessee, where they 
were accepted by respondent without complaint on or about 
November 20, 1961. Payment was due November 30, 1961. 


The total of the agreed purchase prices in these transactions is 
$6,473.46. Respondent paid $500 February 6, 1962, $500 Febru- 
ary 14, 1962, $500 March 5, 1962, $500 April 2, 1962, $473.46 
May 14, 1962, $500 June 1, 1962, $500 June 18, 1962, $500 July 
6, 1962, and $500 August 13, 1962, for a total of $4,473.46, leav- 
ing a balance due of $2,000. No further payment having been 
made, Produce Mixers filed a formal reparation complaint and a 
default reparation order was issued against respondent June 27, 
1963, in favor of Produce Mixers, Inc., in the amount of $2,000, 
plus interest (PACA Docket No. 9106). Respondent did not pay 
the award within the required time and his license was suspended 
automatically August 2, 1963. On August 2, 1963, Produce Mixers 
advised that a settlement had been reached with respondent. The 
suspension of respondent’s license was terminated August 5, 1963. 
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10. Respondent engaged in 4 transactions involving the pur- 
chase of mixed vegetables from Mendelson-Zeller Co., Inc., San 
Francisco, California, as follows: 


A. On or about January 17, 1962, respondent purchased 237 
crates of mixed vegetables from Mendelson-Zeller for the 
agreed purchase price of $750. Mendelson-Zeller shipped the 
vegetables in respondent’s truck from Phoenix, Arizona, to 
respondent at Memphis, Tennessee, where they were ac- 
cepted by respondent without complaint on or about January 
21, 1962. Payment was due January 31, 1962; 


B. On or about January 20, 1962, respondent purchased 140 
cartons of lettuce from Mendelson-Zeller for the agreed pur- 
chase price of $240. Mendelson-Zeller shipped the lettuce 
in respondent’s truck from Yuma, Arizona, to respondent at 
Memphis, Tennessee, where they were accepted by respond- 
ent without complaint on or about January 24, 1962. Pay- 
ment was due February 5, 1962; 


C. On or about January 27, 1962, respondent purchased 1,649 
packages of mixed vegetables from Mendelson-Zeller for the 
agreed purchase price of $1,997.75. Mendelson-Zeller ship- 
ped the vegetables in respondent’s truck from Phoenix, 
Arizona, to respondent at Memphis, Tennessee, where they 
were accepted by respondent without complaint on or about 
January 31, 1962. Payment was due February 12, 1962; and 


D. On or about January 31, 1962, respondent purchased 927 
packages of mixed vegetables from Mendelson-Zeller for the 
agreed purchase price of $1,208.80. Mendelson-Zeller ship- 
ped the vegetables in respondent’s truck from Phoenix and 
Yuma, Arizona, to respondent at Memphis, Tennessee, where 
they were accepted by respondent without complaint on or 
about February 5, 1962. Payment was due February 15, 1962. 


The total of the agreed purchase prices in these transactions is 
$4,196.55. No payment having been made, Mendelson-Zeller Co., 
Inc., filed a formal reparation complaint. Thereafter, respondent 
paid $500 May 22, 1962, and $500 June 18, 1962, leaving a balance 
due of $3,196.55. On July 9, 1962, a default reparation order was 
issued against respondent in favor of Mendelson-Zeller Co., Inc., 
in the amount of $3,196.55, plus interest (PACA Docket No. 
8757). Respondent paid $1,198.55 during July 1962, and $1,998 
August 6, 1962. 
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11. On or about February 21 and March 3, 1962, respondent 
purchased two lots of grapefruit from Alturas Packing Co., Inc., 
Bartow, Florida, for the total agreed purchase price of $1,025.25. 
Alturas shipped the grapefruit from the state of Florida to re- 
spondent at Memphis, Tennessee, where they were accepted by 
respondent without complaint on or about February 23, 1962, 
and March 5, 1962, respectively. Payment was due March 5 and 
March 15, 1962, respectively. Respondent subsequently paid 
$324.50, leaving a balance due of $700.75, which balance was paid 
June 18, 1962. 


12. Respondent engaged in 4 transactions involving the pur- 
chase of lemons from Western Fruit Growers Sales Co., Fuller- 
ton, California, as follows: 


A. On or about February 20, 1962, respondent purchased 75 
cartons of lemons from Western for the agreed purchase 
price of $142.50. Western shipped the lemons from Saticoy, 
California, to respondent at Memphis, Tennessee, where they 
were accepted by respondent without complaint on or about 
February 24, 1962. Payment was due March 12, 1962; 


B. On or about March 1, 1962, respondent purchased 175 
cartons of lemons from Western for the agreed purchase 
price of $332.50. Western shipped the lemons from Saticoy, 
California, to respondent at Memphis, Tennessee, where they 
were accepted by respondent without complaint on or about 
March 5, 1962. Payment was due March 15, 1962; 


C. On or about March 27, 1962, respondent purchased 50 
cartons of lemons from Western for the agreed purchase 
price of $100. Western shipped the lemons from the state 
of California, to respondent at Memphis, Tennessee, where 
they were accepted by respondent without complaint on or 
about March 31, 1962. Payment was due April 10, 1962; and 


D. On or about April 24, 1962, respondent purchased 90 
cartons of lemons from Western for the agreed purchase price 
of $180. Western shipped the lemons from Yorba Linda, 
California, to respondent at Memphis, Tennessee, where they 
were accepted by respondent without complaint on or about 
April 28, 1962. Payment was due May 8, 1962. 


The total of the agreed purchase prices in these transactions is 
$755. Respondent paid $475 May 10, 1962. On May 19, 1962, 
Memphis Produce Exchange paid $180 on behalf of respondent. 
Respondent paid the balance due of $100 May 21, 1962. 
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13. Respondent engaged in 2 transactions involving the pur- 
chase of potatoes from National Produce Distributors, Inc., 
Chicago, Illinois, as follows: 


A. On or about July 11, 1962, respondent purchased 455 
sacks of potatoes from National for the agreed purchase 
price of $913.57. National shipped the potatoes July 5, 1962, 
in car RD 14127, from Wasco, California, to respondent at 
Memphis, Tennessee, where they were accepted by respond- 
ent without complaint on or about July 11, 1962. Payment 
was due July 23, 1962; and 


B. On or about July 17, 1962, respondent purchased 250 
sacks of potatoes from National for the agreed purchase 
price of $1,037.50. National had shipped the potatoes July 
3, 1962, in car SFRD 15216, from Wasco, California, to Mem- 
phis, Tennessee, where they were accepted by respondent 
without complaint on or about July 17, 1962. Payment was 
due July 27, 1962. 


The totai of the agreed purchase prices in these transactions is 
$1,951.07. Respondent paid $83.50 September 17, 1962, leaving 
a balance due of $1,867.57. No further payment having been 
made, National filed a formal reparation complaint which was 
served upon respondent April 20, 1963. Thereafter, on April 22, 
1963, the attorney for National advised that a settlement had been 
made with respondent. 


14. On or about July 17, 1962, respondent purchased 50 lugs 
of grapes from Theron Hooker Company, Los Angeles, California, 
for the agreed purchase price of $187.50. Hooker shipped the 
grapes from Los Angeles, California, to respondent at Memphis, 
Tennessee, where they were accepted by respondent without com- 
plaint on or about July 21, 1962. Payment was due July 31, 1962. 
Respondent paid $100 on April 5, 1963, and $87.50 April 10, 1963. 


15. On or about July 17, 1962, respondent purchased 306 pack- 
ages of mixed fruit and vegetables from W. Fay Produce, Inc., 
Los Angeles, California, for the agreed purchase price of $709.16. 
The fruit and vegetables were shipped by respondent’s buying 
agent, R. W. Rodgers, from Los Angeles, California, to respond- 
ent at Memphis, Tennessee, where they were accepted by respond- 
ent without complaint on or about July 21, 1962. Payment was 
due July 31, 1962. No payment having been made, W. Fay Pro- 
duce, Inc. filed a formal reparation complaint and a default rep- 
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aration order was issued against respondent April 9, 1963, in 
favor of W. Fay Produce, Inc., in the amount of $709.16, plus 
interest (PACA Docket No. 9008). Respondent did not pay the 
award within the required time and his license was suspended 
automatically May 15, 1963. Respondent paid the award May 
15, 1963, and the suspension of his license was terminated May 
17, 1963. 


16. Respondent engaged in 2 transactions involving the pur- 
chase of apples and cantaloups from Max Kaufman, Inc., Los 
Angeles, California, as follows: 


A. On or about July 17, 1962, respondent purchased 25 pack- 
ages of apples from Kaufman for the agreed purchase price 
of $113.88. The apples were shipped by respondent’s buying 
agent, R. W. Rodgers, from Los Angeles, California, to re- 
spondent at Memphis, Tennessee, where they were accepted 
by respondent without complaint on or about July 21, 1962. 
Payment was due July 31, 1962; and 


B. On or about September 1, 1962, respondent purchased 50 
crates of cantaloups from Kaufman for the agreed purchase 
price of $137.50. The cantaloups were shipped by respond- 
ent’s buying agent, R. W. Rodgers, from Los Angeles, Cali- 
fornia, to respondent at Memphis, Tennessee, where they 
were accepted by respondent without complaint on or about 
September 5, 1962. Payment was due September 17, 1962. 


The total of the agreed purchase prices in these transactions is 
$251.38. No payment having been made, Kaufman filed a formal 
reparation complaint and a default reparation order was issued 
against respondent April 9, 1963, in favor of Max Kaufman, Inc., 
in the amount of $251.38, plus interest (PACA Docket No. 9006). 
Respondent did not pay the award within the required time and 
his license was suspended automatically May 15, 1963. Respond- 
ent paid the award May 16, 1963, and the suspension of his license 
was terminated May 17, 1963. 


17. Respondent engaged in 2 transactions involving the pur- 
chase of pears and berries from Producers Sales Company, Los 
Angeles, California, as follows: 


A. On or about July 17, 1962, respondent purchased 25 
boxes of pears from Producers Sales for the agreed pur- 
chase price of $73.60. The pears were shipped by respond- 
ent’s buying agent, R. W. Rodgers, from Los Angeles, Cali- 
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fornia, to respondent at Memphis, Tennessee, where they 
were accepted by respondent without complaint on or about 
July 21, 1962. Payment was due July 31, 1962; and 


B. On or about August 17, 1962, respondent purchased 46 
packages of berries from Producers Sales for the agreed 
purchase price of $52.90. The berries were shipped by re- 
spondent’s buying agent, R. W. Rodgers, from Los Angeles, 
California, to respondent at Memphis, Tennessee, where they 
were accepted by respondent without complaint on or about 
August 31, 1962. Payment was due September 10, 1962. 


The total of the agreed purchase prices in these transactions is 


$126.50, which amount remains unpaid at this time. 


18. Respondent engaged in 2 transactions involving the pur- 


chase of onions from W. T. Millen Produce Co., Muleshoe, Texas, 
as follows: 


A. On or about July 30, 1962, respondent purchased 45 sacks 
of onions from Millen for the agreed purchase price of $108. 
Millen shipped the onions from the state of Texas to respond- 
ent at Memphis, Tennessee, where they were accepted by 
respondent without complaint on or about August 2, 1962. 
Payment was due August 13, 1962; and 


B. On or about August 3, 1962, respondent purchased 133 
sacks of onions from Millen for the agreed purchase price 
of $282.70. Millen shipped the onions from the state of Texas 
to respondent at Memphis, Tennessee, where they were ac- 
cepted by respondent without complaint on or about August 
6, 1962. Payment was due August 16, 1962. 


Respondent paid $50 November 24, 1962, and claimed that the 
total amount due for the two purchases was $366.10 rather than 
$390.70, which adjustment Millen acknowledged, leaving a bal- 
ance due of $316.10. No further payment having been made, 
Millen filed a formal reparation complaint and a default repara- 
tion order was issued against respondent May 10, 1963, in favor 
of W. T. Millen Produce Co., in the amount of $316.10 (PACA 
Docket No. 9036). Respondent did not pay the award within 
the required time and his license was suspended automatically 
June 14, 1963. Respondent paid $295.10 June 17, 1963, as full 
settlement, which was accepted by Millen. The suspension of 
respondent’s license was terminated June 17, 1963. 
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19. Respondent engaged in 2 transactions involving the pur- 
chase of melons from Kavanagh Distributing Co., Los Angeles, 
California, as follows: 


A. On or about July 31, 1962, respondent purchased 119 
crates of melons from Kavanagh for the agreed purchase 
price of $381.50. Kavanagh shipped the melons from Tur- 
lock, California, to respondent at Memphis, Tennessee, where 
they were accepted by respondent without complaint on or 
about August 4, 1962. Payment was due August 14, 1962; 
and 


B. On or about August 12, 1962, respondent purchased 99 
crates of cantaloups from Kavanagh for the agreed purchase 
price of $369.35. Kavanagh shipped the cantaloups from 
Turlock, California, to respondent at Memphis, Tennessee, 
where they were accepted by respondent without complaint 
on or about August 16, 1962. Payment was due August 27, 


1962. 


The total of the agreed purchase prices in these transactions is 
$750.85. No payment having been made, Kavanagh filed a formal 
reparation complaint, which was served upon respondent April 
22, 1963 (PACA Docket No. 9072). The amount due remains 
unpaid at this time. 


20. On or about August 22, 1962, respondent purchased 100 
cartons of oranges and 100 cartons of lemons from Western Fruit 
Growers Sales Co., Fullerton, California, for the agreed purchase 
price of $467.50. Western shipped the oranges and lemons from 
the state of California, to respondent at Memphis, Tennessee, 
where they were accepted by respondent without complaint on 
or about August 26, 1962. Payment was due October 5, 1962. No 
payment having been made, Western filed a formal reparation 
complaint and a default reparation order was issued against re- 
spondent May 24, 1963, in favor of Western Fruit Growers Sales 
Co., in the amount of $467.50 (PACA Docket No. 9065). On June 
20, 1963, the attorney for Western Fruit Growers Sales Co. ad- 
vised that respondent had paid the award. 


21. On or about August 23, 1962, respondent purchased 150 
lugs of grapes from S. L. Douglass, Exeter, California, for the 
agreed purchase price of $273.75. Douglass shipped the grapes 
from the state of California to respondent at Memphis, Tennessee, 
where they were accepted by respondent without complaint on 
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or about August 27, 1962. Payment was due September 6, 1962. 
No payment having been made, Douglass filed a formal reparation 
complaint and a default reparation order was issued against 
respondent April 9, 1963, in favor of S. L. Douglass in the amount 
of $273.73, plus interest (PACA Docket No. 9007). Respondent 
did not pay the award within the required time and his license 
was suspended automatically May 15, 1963. On May 15, 1963, 
Douglass advised that respondent paid the balance due on that 
day. The suspension of respondent’s license was terminated 


May 17, 1963. 


22. Respondent engaged in 2 transactions involving the pur- 
chase of plums and peppers from Jack L. Brostoff Co., Los 
Angeles, California, as follows: 


A. On or about August 27, 1962, respondent purchased 50 
lugs of plums from Brostoff for the agreed purchase price 
of $200. The plums were shipped by respondent’s buying 
agent, R. W. Rodgers, from Los Angeles, California, to re- 
spondent at Memphis, Tennessee, where they were accepted 
by respondent without complaint on or about August 31, 
1962. Payment was due September 10, 1962; and 


B. On or about September 4, 1962, respondent purchased 32 
cartons of peppers from Brostoff for the agreed purchase 
price of $48. The peppers were shipped by respondent’s 
buying agent, R. W. Rodgers, from Los Angeles, California, 
to respondent at Memphis, Tennessee, where they were ac- 
cepted by respondent without complaint on or about Sep- 
tember 8, 1962. Payment was due September 18, 1962. 


The total of the agreed purchase prices in these transactions is 
$248. No payment having been made, Jack L. Brostoff Co., filed 
a formal reparation complaint, which was served upon respondent 
March 4, 1963. Respondent paid the amount due April 8, 1963. 


23. On or about September 21, 1962, respondent purchased 30 
crates of plums and 125 lugs of grapes from Nash-DeCamp Com- 
pany, Visalia, California, for the agreed purchase price of 
$412.88. Nash-DeCamp shipped the plums and grapes from 
Exeter, California, to respondent at Memphis, Tennessee, where 
they were accepted by respondent without complaint on or about 
September 25, 1962. Payment was due October 5, 1962. Respond- 
ent paid $100 November 15, 1962, and $100 January 16, 1963, 
leaving a balance due of $212.88. On April 4, 1963, Nash-DeCamp 
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advised the Department that it had received payment of the bal- 
ance due. 


24. On or about April 25, 1963, respondent purchased 249 
crates of lettuce from Calavo Growers of California, Los Angeles, 
California, for the agreed purchase price of $348.60. Calavo 
shipped the lettuce from the state of California to respondent 
at Memphis, Tennessee, where it was accepted by respondent 
without complaint on or about April 29, 1963. Payment was due 
May 9, 1963. No payment having been made, Calavo filed a formal 
reparation complaint and a default reparation order was issued 
against respondent October 7, 1963, in favor of Calavo Growers 
of California, in the amount of $348.60, plus interest (PACA 
Docket No. 9203). Respondent did not pay the award within the 
required time and his license was suspended automatically Novem- 
ber 12, 1963. Respondent paid the award November 14, 1963, 
and the suspension of his license was terminated that day. 


25. On or about August 31, 1963, respondent purchased 175 
sacks of potatoes from Bushman Bros., Galloway, Wisconsin, for 
the agreed purchase price of $336.25. Bushman shipped the pota- 
toes from the state of Wisconsin to respondent at Memphis, 
Tennessee, where they were accepted by respondent without com- 
plaint on or about September 3, 1963. Payment was due Septem- 
ber 13, 1963. No payment having been made, Bushman filed a 
formal reparation complaint which was mailed to respondent 
November 20, 1963. The amount due remains unpaid at this time. 


26. On November 30, 1962, February 13, May 27 and Novem- 
ber 15, 1963, respondent was afforded the opportunity to demon- 
strate or achieve compliance with all lawful requirements of the 
act in connection with the transactions set forth in Findings of 
Fact 3 and 5-25. Respondent has failed to do so. 


CONCLUSIONS 


The failure of respondent to pay promptly for a shipment of 
potatoes sold on consignment in interstate commerce, as set forth 
in Finding of Fact 3, and to pay promptly and in full for numer- 
ous shipments of perishable agricultural commodities purchased, 
received and accepted in interstate commerce, as set forth in Find- 
ings of Fact 5-25, constitutes repeated and willful violations of 
section 2 of the act (7 U.S.C. 499b). See, e.g. In re Raymond 
Klein, d/b/a Klein’s Celery, 15 A.D. 1152 (1956) ; In re Ralph M. 
Boehmer, t/a Ralph Boehmer Brokerage Co., 20 A.D. 622 (1961) ; 
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In re William D. Bethea, d/b/a Standard Fruit & Produce Co., 
22 A.D. 824 (1963). Such section provides that it shall be un- 
lawful in or in connection with any transaction in interstate or 
foreign commerce for any commission merchant, dealer or broker 
“, . to fail or refuse... to... make full payment promptly 
...” to the person with whom such transaction is had (emphasis 
supplied) .! 


We now address ourselves to the difficult question of determin- 
ing the sanction to be imposed upon respondent for the violations 
of the act found above. The facts set forth in Findings of Fact 
17, 19 and 25 involve the failure of respondent to pay for perish- 
able agricultural commodities purchased in interstate commerce 
while Findings of Fact 5-16, 18 and 20-24 illustrate respondent’s 
practice of failing to pay promptly for produce in interstate com- 
merce. It is clear from the facts found that respondent did not 
have funds available to pay for the produce at the time of pur- 
chase and in payment therefor probably used funds received from 
the sale of other produce. In addition, respondent habitually 
failed to pay for perishable agricultural commodities until his 
license was suspended or its suspension was imminent as a re- 
sult of default reparation awards issued against him or until a 
formal reparation complaint under the act was filed and served 
upon him. (See Findings of Fact 5-7, 9, 10, 13, 15, 16, 18, 20-22 
and 24). In most instances, respondent paid only under compul- 
sion long after the transactions occurred. It is apparent that 
respondent, as a practice over an extended period of time, has 
repeatedly failed to pay promptly for produce purchased in inter- 
state commerce in violation of section 2 of the act. Cf. In re 
Raymond Klein, d/b/a Klein’s Celery, supra, at p. 1160; In re 
Ralph M. Boehmer, t/a Ralph Boehmer Brokerage Co., supra. 
However, the Klein and Boehmer cases involved, in addition to 
failures to pay promptly, failures to pay substantial sums of 
money to vendors and principals and serious breaches of fiduciary 
duty in the latter proceeding. Such is not the case here and we 
do not believe that respondent’s license should be revoked at this 
time for basically “slow pay” violations. Weighing all the factors 
and matters in evidence as best we can, we conclude that respond- 
ent’s license should be suspended for a period of 90 days. Cf. In 
re Howard Crosby, d/b/a Crosby Brokerage Co., 21 A.D. 1453 
(1962) ; In re William D. Bethea, d/b/a Standard Fruit & Pro- 


1 The term “full payment promptly” is defined in the regulations issued pursuant to the 
act (See 7 CFR 46.2(z) (1) and (5)). 
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duce Co., supra; In re Edward M. Hall, d/b/a Tri-State Brokerage 
Company, 12 A.D. 725 (1953). 


ORDER 
Effective July 1, 1964, respondent’s license under the act is 


suspended for a period of 90 days. 


The facts and circumstances shall be published and copies 
hereof shall be served upon the parties. 


(No. 9158) 


S. J. WESSELLS v. S. Boova & Co. PACA Docket No. 9342. De- 
cided June 1, 1964. 


Undisputed Amount 


Decision by Thomas J. Flavin, Judicial Officer 


ORDER REQUIRING PAYMENT OF UNDISPUTED AMOUNT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
An informal complaint was filed August 30, 1963. The formal 
complaint was filed December 24, 1963. Complainant seeks to 
recover $4,180.83, which is alleged to be the total due from re- 
spondent in connection with the sale of quantities of potatoes to 
respondent by complainant during January and July 1963. 


A copy of the formal complaint was served on respondent on 
January 11, 1964. Respondent filed an answer to the formal com- 
plaint on February 11, 1964, admitting liability to complainant 
in the sum of $4,048.83 in connection with the transactions in- 
volved herein. 


It is provided, in section 7(a) of the act (7 U.S.C. 499g), in 
part as follows: 


“* * * Tf after the respondent has filed his answer to the 
complaint, it appears therein that the respondent has ad- 
mitted liability for a portion of the amount claimed in the 
complaint as damages, the Secretary * * * may issue an order 
directing the respondent to pay to the complainant the un- 


disputed amount on or before the date fixed in the order 
* * 
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Accordingly, under authority of the statute quoted above, re- 
spondent shall pay to complainant, as an undisputed amount, 
$4,048.83. Payment in this amount shall be made within 30 days 
from the date of this order, with interest thereon at the rate of 
5 percent per annum from August 1, 1963, until paid. 


Respondent’s liability for the remaining disputed amount of 
$132 is left for subsequent determination in the same manner 
and under the same procedure as would have been the case if no 
order for payment of such undisputed amount had been issued. 

Copies of this order shall be served on the parties. 


(No. 9159) 


H. C. MACCLAREN v. M-T FRuIT & PrRoDUCE, INc. PACA Docket 
No. 8797. Decided June 4, 1964. 


Petitions for Reconsideration—Res Judicata—Statute of Frauds— 
Amount of Counterclaim—Dismissal 


It is concluded that the order of September 24, 1963, is supported by the 
evidence and by the law applicable thereto. Accordingly, the petitions 
for reconsideration filed by complainant and by respondent are dismissed. 


Decision by Thomas J. Flavin, Judicial Officer 


ORDER ON RECONSIDERATION 


In this proceeding under the Perishable Agricultural Com- 
modities Act, 1930, as amended (7 U.S.C. 499a et seq.), an order 
was issued on September 24, 1963, dismissing the complaint and 
the counterclaim filed herein. Copies of this order were served 
upon complainant and respondent on September 26, 1963. On 
October 7, 1963, respondent filed a petition for reconsideration 
and on October 8, 1963, complainant filed a petition for recon- 
sideration, both of which were filed within the time prescribed 
by the Rules of Practice. Each petition for reconsideration was 
served upon the opposing party, and replies to the petitions were 
filed by counsel for the parties. 


We shall first consider complainant’s petition. Complainant 
contends that the decision of the Judicial Officer of the Depart- 
ment disregards and ignores “a final judgment of the Wayne 
County Court between the same parties and involving the same 
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issues” on the stated ground that the Court’s decision appeared 
to have been granted upon procedural grounds, and the further 
ground that the Michigan Statute of Frauds is procedural in 
nature. In this connection, complainant’s counsel has attached 
to the petition for reconsideration a new affidavit by complainant 
and an affidavit by counsel for complainant, in support of the 
petition. The introduction of evidence in this proceeding has 
long since been concluded. No new evidence can be accepted at 
this point. Therefore, to the extent that the affidavits contain 
new evidentiary matter, they will have no bearing upon our de- 
cision with respect to this petition. 


Complainant urges that the judgment of the Wayne County 
Court in granting complainant’s motion to dismiss the complaint 
filed in the Court against him by respondent herein was a “‘judg- 
ment on the merits, unconditional in form and constituted a bind- 
ing determination of the claim in a suit between the parties,” 
and that the decision of the Judicial Officer of the Department 
“ignores such determination, defies well-settled decisions of the 
Michigan Courts, and fails to give full faith and credit to the 
final Michigan judgment.” Complainant has cited no decisions of 
the Michigan Courts in support of his position, and we have been 
unable to find any decisions of the Courts of that State specifically 
holding that a judgment of dismissal per se constitutes a “final 
judgment” so as to make such decision res judicata as to any 
further actions involving the same parties and subject matter. 


The plaintiff’s motion to dismiss which was filed in the Circuit 
Court of Wayne County, a copy of which constitutes a part of 
the record in this case, sets forth three grounds for dismissal, 
one of which attacks the jurisdiction of the Wayne County Court 
over the person of the petitioner. In granting the motion to 
dismiss, the Court failed to state any ground or grounds upon 
which such judgment was based. The judgment of the Court 
stated simply and briefly that, “Defendant having filed a motion 
to dismiss, and the matter having been heard in open Court and 
the Court being fully advised, IT IS HEREBY ORDERED that 
the defendant’s motion to dismiss be and the same is hereby 
granted.” 


In the case of Laude v. Cossins, 55 N.W. 2d 123 (Mich. 1952), 
the Supreme Court of Michigan held that a judgment upon a 
demurrer going to the form of the action, a defect of pleading, 
or to the jurisdiction of the Court, will not preclude future litiga- 
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tion on the merits of the controversy in a court of competent juris- 
diction upon proper pleadings. In a case involving this question, 
the United States Circuit Court of Appeals, 9th Circuit, has held, 
concerning a prior decree or judgment of that Court, that “It 
cannot be said that the [prior] decision is res judicata as to 
either rule of law relied upon by appellants. Where a number 
of grounds for dismissal of an action are urged, an order of a 
Court simply that the cause be dismissed, without an indication 
as to the ground upon which the Court acted, cannot be res judi- 
cate of all possible grounds for such order.” West Coast Life Ins. 
Co. et al. v. Merced Irr. Dist., 114 F. 2d 654 (Cal. 1940). The case 
before us would seem to fall squarely within this rule. 


In our opinion, since the motion to dismiss in the Wayne County 
Court stated several grounds for dismissal, and the judgment or 
determination of the Court gives no indication as to the ground 
or grounds upon which the Court acted, that judgment does not 
serve to bar this proceeding before the Secretary and a deter- 
mination of such proceeding upon the merits. 


As to complainant’s argument concerning the Statute of Frauds, 
it appears to be the holding of the Michigan courts that a writing 
is not necessary on a promise to pay for goods furnished to an- 
other, where it was made to induce delivery after credit to such 
other party had been refused. Michigan Slate Co. v. Iron Range 
& H. B. Railroad Co., 59 N.W. 646 (Mich. 1894); 99 ALR 79 
(1935). 


Respondent’s petition for reconsideration is based on respond- 
ent’s claim that the Judicial Officer, in the order of September 
24, 1963, recognized that respondent had filed a counterclaim, but 
failed to recognize that the amount thereof was $11,406.79 in- 
stead of $2,047.35. Respondent further contends that the Judicial 
Officer found in the prior order that complainant guaranteed the 
Kanakry account, but “through inadvertence” the order failed to 
award respondent reparation for “the excess of $6,833.16 to 
which it was justly entitled.” 


Respondent now contends that it asserted a counterclaim 
against complainant in this proceeding in the amount of $11,- 
406.79. As indicated in our order of September 24, 1963, respond- 
ent’s counterclaim against complainant in the proceeding before 
us was, in effect, a set-off in the amount sought by complainant 
as reparation against respondent. Respondent’s reference in its 
answer to the complaint to its “good and meritorious claim” 
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against complainant in the amount of $11,406.79, which it had 
filed in the Wayne County, Michigan, Circuit Court, was a factual 
allegation included as a “special defense” in this proceeding. 
Respondent’s prayer was that the complaint be dismissed or held 
in abeyance until the lawsuit pending in the Wayne County Cir- 
cuit Court was resolved. No claim was made by respondent in 
this case for $11,406.79, or for any other amount except for that 
alleged in the complaint to be due complainant from respondent. 
In our opinion, respondent’s claim that it is entitled to affirmative 
relief on the basis of its counterclaim filed herein is without merit. 


We conclude that the order of September 24, 1963, is supported 
by the evidence and by the law applicable thereto. Accordingly, 
the petitions for reconsideration filed by complainant and by 
respondent should be, and hereby are, dismissed, and the order 
of September 24, 1963, is reinstated. 


Copies of this order shall be served upon the parties. 


(No. 9160) 


INLAND FRUIT & PRODUCE Co. v. BOLER FRUIT & VEGETABLE COM- 
PANY. PACA Docket No. 9180. Decided June 5, 1964. 


Acceptance—Liability—Undisclosed Principal 


Since respondent accepted the fruit and failed to establish any loss resulting 
from a breach of contract, respondent is liable for full purchase price 
to undisclosed principal. Counterclaim dismissed. 


Smith & Smith, of Wapato, Washington, and Cox & Patterson, of McAllen, 
Texas, for complainant. Barnes and Elick, of McAllen, Texas, for re- 
spondent. Mr. W. A. Bolding, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
The formal complaint was filed June 27, 1963. Complainant seeks 
to recover from respondent reparation in the amount of $3,597.90, 
which is alleged to be the purchase price of a carload of apples 
and pears sold by complainant to respondent on or about February 


12, 1963. 
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A copy of the formal complaint was served upon respondent on 
July 23, 1963, and a copy of the Department’s report of investi- 
gation was served upon respondent’s attorney on August 12, 1963. 


Respondent filed its answer, including a counterclaim, on Aug- 
ust 5, 1963, denying that it purchased the carload of produce from 
complainant and alleging that C. M. Kopp Company was the 
seller. It is also alleged that the carload was shipped on an 
advise billing instead of on open billing as specified in the con- 
tract; that respondent was unable to obtain possession of the 
load for several days because of the breach as to billing; and 
that as a result of such breach respondent sustained damages 
of $1,152. Respondent requested an oral hearing. A copy of 
respondent’s answer and a copy of the report of investigation 
were served upon complainant’s attorney on August 13, 1963. 
Complainant filed a reply to the counterclaim on August 23, 1963, 
denying any liability to respondent. 


An oral hearing was held at McAllen, Texas, on January 14, 
1964. Both parties were represented by counsel at such hearing. 
Two witnesses testified on behalf of complainant and one witness 
testified on behalf of respondent. 


FINDINGS OF FACT 


1. Complainant is a partnership composed of Frank Paganelli 
and Norman R. Byrd, doing business under the firm name of 
Inland Fruit & Produce Co., whose address is Post Office Box 
638, Wapato, Washington. At the time of the transaction involved 
herein, complainant was licensed under the act. 


2. Respondent, Boler Fruit & Vegetable Company, is a cor- 
poration whose address is Post Office Drawer 1, Pharr, Texas. 
At the time of the transaction involved herein, respondent was 
licensed under the act. 


3. On February 12, 1963, in the course of interstate commerce, 
complainant, through its agent, C. M. Kopp Company, Yakima, 
Washington, sold to respondent one mixed carload of Washington 
State Fancy and Extra Fancy apples and pears for the total price 
of $3,597.90, f.o.b. Yakima, Washington. The contract was nego- 
tiated by a brokerage firm, Deveraux Company, St. Louis, Mis- 
souri. On February 15, 1963, the broker issued a broker’s stand- 
ard memorandum of sale showing the sale for the account of 
C. M. Kopp Company to respondent of one carload of Washington 
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State Fancy and Extra Fancy apples and pears, f.o.b. shipping 
point which had been shipped in car NRC 799 on February 13. 
The memorandum also provided as to payment “Shipper drafting 
buyer.” 


4. On February 13, 1963, complainant shipped car NRC 799, 
containing 734 cartons of apples and 190 boxes of pears of the 
varieties, grades and sizes specified in the contract from Yakima, 
Washington, consigned to itself at Denver, Colorado. On Febru- 
ary 15, the car was diverted to “The National Bank of Commerce 
advise Boler Fruit & Vegetable Company, Pharr, Texas.” On 
or about February 14, 1963, complainant mailed to respondent its 
invoice in the amount of $3,597.90, showing as to terms “Draft 
attch. B/L/.” On February 19, complainant sent the bill of 
lading, with draft attached, to The National Bank of Commerce 
of Seattle, Wapato, Washington, which in turn transmitted the 
documents on the same day, to the collecting bank, Security State 
Bank, Pharr, Texas. 


5. Car NRC 799 arrived at Pharr, Texas, on Saturday, Febru- 
ary 23, 1963, at 1 p.m., and the railroad immediately notified re- 
spondent thereof. On February 25, respondent, through the 
broker, requested C. M. Kopp Company to release the bill of 
lading and advance the time for payment of the draft to March 5, 
1963. That same day, The National Bank of Commerce of Seattle 
wired the Security State Bank to release the bill of lading and 
change the due date, and wired the delivering railroad to release 
the car to respondent. C. M. Kopp Company wired the railroad 
at 10 a.m., February 26, releasing the load to respondent. The 
railroad advised respondent of the release on February 26. 

6. Respondent began unloading the apples and pears from the 
car on the evening of February 27, 1963. Shortly thereafter, re- 
spondent advised C. M. Kopp Company that the car had no ice 
and was warm inside. On March 27, 1963, respondent dumped 
292 cartons of apples. 

7. Although complainant demanded payment of the agreed 
purchase price, no part thereof has been paid by respondent. 


8. The formal complaint was filed June 27, 1963, which was 
within 9 months after the cause of action accrued. 


CONCLUSIONS 


Respondent in its answer and also at the oral hearing moved 
for dismissal of the complaint on the ground that respondent 
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purchased the fruit from C. M. Kopp Company and, therefore, 
complainant was not a proper party to commence or prosecute 
this action. The presiding officer at the oral hearing denied this 
motion. In our opinion, this ruling was correct. The testimony of 
Phillip T. Kopp, President of C. M. Kopp Company, and other 
evidence establishes that complainant was the actual seller of the 
fruit although respondent apparently did not learn of this fact 
until the receipt of complainant’s invoice. Complainant, as the 
undisclosed principal, had the right to institute and maintain this 
action. Rothstein Co. v. Richey & Gilbert Company, 22 A.D. 599. 


The allegations of the answer, as substantiated by the testimony 
of Edd Boler, Vice-President of respondent, are as follows: Re- 
spondent agreed to purchase the fruit on the basis it would be 
billed open. Complainant shipped the fruit on an advise billing 
and the Missouri Pacific Railroad, the delivering carrier, refused 
to allow respondent to inspect the fruit or place the car on re- 
spondent’s track. Respondent told the broker of these facts and 
the car was finally released on the evening of February 27. The 
car was not iced by the shipper during the interim and the tem- 
perature of the car was 80° to 85° at the time of inspection. That 
same day, respondent told Kopp by telephone of the high tem- 
perature, and Kopp directed respondent to unload the fruit with- 
out getting a Federal inspection and promised to protect respond- 
ent against loss. Respondent had to re-sort the apples, and 292 
cartons had to be dumped. Respondent sustained damages of 
$1,523.05, being the contract price of the apples dumped, plus 
freight and other expenses. This amount is claimed as a set-off 
against the purchase price due complainant. No claim is made 
with respect to the pears. 


Complainant in its reply to the counterclaim denied that the 
contract called for open billing, denied that it failed to release 
the car until February 27, denied that there was any deterioration 
of the fruit, and denied that it agreed to protect respondent 
against loss. The testimony of Kopp is to the effect that there 
was no agreement as to billing, either open or advise, and, there- 
fore, it was permissible to use advise billing. Kopp further testi- 
fied that at the request of respondent, following arrival of the car, 
complainant agreed to release the fruit without payment of the 
draft. Moreover, Kopp denied promising protection against loss, 
and stated that he told Boler complainant would make an adjust- 
ment in the price of the apples if furnished proof of damages 
due to negligence on the part of complainant. The carrier’s agent 
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at Pharr, Texas, J. Paul Levens, testified that the car was released 
to respondent at about 10 a.m., February 26, pursuant to instruc- 
tions from the railroad freight claim agent at Palestine, Texas, 
and also a telegram received by him from C. M. Kopp Company. 
He further testified that on February 27 Boler ordered the car 
moved from the team track to his own siding. 


In our opinion, no useful purpose would be served in attempting 
to resolve the conflict in the pleadings and evidence as to the 
type of billing, if any, specified in the contract, whether there 
was any negligence on complainant’s part with respect to the sub- 
sequent release of the car, or whether complainant agreed to pro- 
tect respondent against loss with respect to the apples. Assuming 
that these matters are as claimed by respondent, there is no con- 
vincing evidence that the loss which respondent seeks to recover 
resulted from any negligence or breach of contract on the part 
of complainant. Respondent submitted no evidence as to the dates 
it sold or attempted to sell the apples. Boler testified generally 
that the apples appeared to be in good condition when first in- 
spected but after several days began to turn brown inside, that 
some of the apples delivered to customers were returned, and 
that it was necessary to re-sort the apples. The only documentary 
evidence submitted by respondent consisted of two certificates 
issued by Hidalgo County Health Department, Edinburg, Texas, 
that a total of 292 cartons of apples were decayed and destroyed 
on March 27, 1963. These certificates are too remote in time to 
be of value to prove the claimed loss. 


Since respondent accepted the fruit and failed to establish any 
loss resulting from a breach of the contract by complainant, it 
is liable for the full purchase price. Respondent’s failure to pay 
the purchase price of $3,597.90 is a violation of section 2 of the 
act and reparation should be awarded complainant in that amount, 
with interest. The counterclaim should be dismissed. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $3,597.90, with interest there- 
on at the rate of 5 percent per annum from April 1, 1963, until 
paid. 

The counterclaim is dismissed. 

The facts shall be published and copies hereof shall be served 
upon the parties. 
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(No. 9161) 


EDWARD G. HIRN v. ToM AyYOoOoB, INC. PACA Docket No. 9466. 
Decided June 18, 1964. 


Undisputed Amount 
Decision by Thomas J. Flavin, Judicial Officer 


ORDER REQUIRING PAYMENT OF UNDISPUTED AMOUNT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
An informal complaint was filed on October 18, 1963. The formal 
complaint was filed on March 2, 1964. Complainant seeks to 
recover $5,097.21, which amount is alleged to be due complainant 
from respondent in connection with transactions taking place 
between the parties during the period from May 17 to August 8, 
1963, involving 21 loads of watermelons shipped in interstate 
commerce. 


A copy of the formal complaint and a copy of the Department’s 
report of investigation were served on respondent on April 20, 
1964. Respondent filed an answer on May 28, 1964, admitting 
liability to complainant in the amount of $345.07 in connection 
with the transactions involved herein. 


It is provided, in section 7(a) of the Act (7 U.S.C. 499g), in 
part as follows: 


“* * * Tf, after the respondent has filed his answer to the 
complaint, it appears therein that the respondent has ad- 
mitted liability for a portion of the amount claimed in the 
complaint as damages, the Secretary * * * may issue an 
order directing the respondent to pay to the complainant the 


undisputed amount on or before the date fixed in the order 
* * #9? 


Accordingly, under authority of the statute quoted above, re- 
spondent shall pay to complainant, as an undisputed amount, 
$345.07. Payment in this amount shall be made within 30 days 
from the date of this order, with interest thereon at the rate of 
5 percent per annum from September 1, 1963, until paid. 


Respondent’s liability for the remaining disputed amount is 
left for subsequent determination in the same manner and under 
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the same procedure as would have been the case if no order for 
payment of such undisputed amount had been issued. 


Copies of this order shall be served upon the parties. 


(No. 9162) 


In re KELLY & WEATHERINGTON, INC. PACA Docket No. 9429. 
Decided June 22, 1964. 


Failure to Pay—Publication of Facts 


Respondent’s failures to pay for numerous shipments of perishable agricul- 
tural commodities purchased in interstate commerce are found herein 
to be violations of the act and it is ordered that the facts and circum- 
stances of such violations be published pursuant to section 8(a) of the 
act. As respondent’s license under the act terminated prior to the 
institution of this proceeding, the suspension or revocation thereof is 
not ordered herein. 


Mr. James E. Horton, for complainant. Respondent pro se. Mr. Jack W. 
Bain, Hearing Examiner. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Perishable Agri- 
cultural Commodities Act, 1930, as amended (7 U.S.C. 499a et 
seq.), instituted by a complaint filed May 5, 1964, by the Director, 
Fruit and Vegetable Division, Agricultural Marketing Service, 
United States Department of Agriculture. It is alleged in the 
complaint that respondent repeatedly and flagrantly violated sec- 
tion 2 of the act (7 U.S.C. 499b) by failing to pay in full for 
numerous shipments of perishable agricultural commodities pur- 
chased, received and accepted in interstate commerce. A copy 
of the complaint and a copy of the rules of practice were served 
upon respondent May 6, 1964. 


On May 12, 1964, respondent filed an answer in which it ad- 
mitted the allegations of fact contained in the complaint and 
waived oral hearing. The matter was referred to Jack W. Bain, 
Hearing Examiner, Office of Hearing Examiners , United States 
Department of Agriculture, for the preparation of a report with- 
out further investigation or hearing pursuant to section 47.30 (c) 
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of the rules of practice (7 CFR 47.30(c)). On May 22, 1964, the 
hearing examiner filed a report containing proposed findings of 
fact and conclusions and recommending that respondent be found 
to have violated the act as charged. No exceptions to the hearing 
examiner’s report were filed. 


FINDINGS OF FACT 


1. Respondent, Kelly & Weatherington, Inc., is a corporation 
organized and existing under the laws of the State of North 
Carolina. Pursuant to the licensing provisions of the act, License 
No. 175005 was issued to respondent March 6, 1958. This license 
terminated March 6, 1964. 


2. The officers of respondent corporation are Carson Henry 
Kelly, president, and Harry Rodman Weatherington, secretary- 
treasurer. Each officer owns 50 percent of the stock of respondent 
corporation. 


3. During the period on or about December 1, 1963, through on 
or about January 31, 1964, respondent purchased in interstate 
commerce numerous lots of perishable agricultural commodities 
from various shippers. Respondent received and accepted these 
lots of perishable agricultural commodities in interstate com- 
merce without complaint but has failed, neglected, and refused to 
make full payment of the agreed purchase prices thereof. The 
names of the shippers from whom purchased and the total pur- 
chase prices due each shipper from respondent are as follows: 


Name Amount 
A & L Produce Co., Inc., Nogales, Arizona $2,267.91 
Bill Borchardt Co., East Grand Forks, Minesota 787.81 
Canada Packers, Limited, Toronto, Ontario, Canada 168.75 
Colony Fruit & Produce Dist., Inc., Winter Garden, Florida 5,642.65 
Fort Pierce Tomato Growers, Fort Pierce, Florida 16,137.27 
Gilmore Produce Co., Brownsville, Texas 4,845.00 
Harrisburg Daily Market, Inc., Harrisburg, Pennsylvania 470.00 
R. G. James, Nogales, Arizona 2,039.63 
Perrine Tomato Growers, Perrine, Florida 6,117.25 
Sanders Farms, Princeton, Florida 4,008.00 
Schmieding, Inc., Springdale, Arkansas 420.00 
Southmost Vegetable Co-op. Assn., Homestead, Florida 2,458.00 

CONCLUSIONS 


Respondent’s failures to pay for numerous shipments of perish- 
able agricultural commodities purchased, received and accepted 
in interstate commerce, as set forth in Finding of Fact 3, con- 
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stitute repeated and flagrant violations of section 2 of the act. 
See e.g. In re Raymond Clarence Alexander, 19 A.D. 1040 (1960), 
and cases cited therein; In re Cloud and Hatton Brokerage, 18 
A.D. 547 (1959). As respondent’s license under the act termin- 
ated prior to the institution of this proceeding, the suspension 
or revocation thereof was not requested by complainant and 
should not be ordered herein. However, the facts and circum- 
stances of the violations found herein should be published pur- 
suant to section 8(a) of the act (7 U.S.C. 499h(a) ). 


ORDER 


The facts and circumstances herein shall be published and 
copies hereof shall be served upon the parties. 


(No. 9163) 


JOSEPH KOWINSKY v. GARDNER Bros. PACA Docket No. 9108. 
Decided June 23, 1964. 


Accord and Satisfaction—Packaging—Failure to Prove Damages— 
Acceptance—Liability 


Respondent accepted the shipments of potatoes and, since respondent failed 
to establish claimed warranties or any damages arising from the 
alleged breach of contract on the part of complainant, respondent is 
liable for the agreed contract price, plus charges for bags, wire ties 
and for the use of complainant’s grading equipment as incidental and 
necessary to merchandising of perishable agricultural commodity. Ac- 
cord and satisfaction not established and reparation is awarded against 
respondent for the balance remaining due. 


Complainant and respondent pro se. Mr. James V. Wright, Presiding Officer. 
Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agri- 
cultural Commodities Act, 1930, as amended (7 U.S.C. 499a et 
seq.). An informal complaint was filed on November 14, 1962. 
The formal complaint was filed on April 1, 1963. Complainant 
requests an award of reparation in the sum of $1,075.08, which 
is alleged to be the unpaid balance due in connection with the 
sales of numerous lots of potatoes to respondent during August 


1962. 
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A copy of the report of investigation prepared by the Depart- 
ment was served on complainant on April 20, 1963. A copy of 
the formal complaint and a copy of the report of investigation 
were served on respondent on April 22, 1963. Respondent filed 
an answer to the formal complaint on June 14, 1963, denying 
liability to complainant in connection with the transactions in- 
volved herein. 


Since the amount involved herein does not exceed $1,500, the 
issues are determined under the shortened procedure provided 
in section 47.20 of the rules of practice (7 CFR 47.20). Pursuant 
to this procedure, complainant filed an opening statement and 
respondent filed an answering statement. Complainant also filed 
a brief. 


FINDINGS OF FACT 


1. Complainant is an individual, Joseph Kowinsky, whose ad- 
dress is R. D. #4, Dover, Delaware. 


2. Respondent is an individual, Benjamin H. Gardner, doing 
business as Gardner Bros., whose address is State Farmers Mar- 
ket, Pompano Beach, Florida. At the time of the transactions 
involved herein, respondent was licensed under the act. 


3. During the period of August 13 to August 23, 1962, in con- 
templation of shipment in interstate commerce, complainant sold 
to respondent, for delivery to respondent at complainant’s ware- 
house, 5,11514 hundredweight of potatoes at an agreed price of 
$8,972.92. It was agreed between the parties that respondent was 
to furnish all the labor and perform all the work incident to the 
grading and packing of the potatoes involved herein. It was also 
agreed that respondent would pay complainant 5¢ per hundred- 
weight for all potatoes packed out by respondent for the use of 
complainant’s grading equipment, and would also pay complain- 
ant for all bags and wire ties supplied by complainant and used 
by respondent in connection with the potatoes involved herein. 


4. Pursuant to the foregoing complainant delivered to respond- 
ent, at complainant’s warehouse, potatoes meeting contract re- 
quirements. Respondent then incurred the following charges in 
connection with the grading and packaging of the potatoes: 
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(a) Grading charges @ 5¢ per cwt. on 5,115, 


hundredweight: $255.76 

(b) 3,500 paper bags @ $57.75 per thousand bags: 202.12 
(c) 5,000 wire ties @ $1.75 per thousand ties: 8.75 
$466.63 


5. The agreed contract price, $8,972.92, plus the charges for 
bags, wire ties and for the use of complainant’s grading equip- 
ment, $466.63, totals $9,439.55. Complainant has received pay- 
ments from respondent totaling $8,364.47, leaving a balance due 
of $1,075.08. 


6. An informal complaint was filed on November 14, 1962, 
which was within 9 months after the causes of action herein 
accrued. 


CONCLUSIONS 


There is no dispute between the parties herein regarding either 
the quantity or the prices of the potatoes sold to respondent by 
complainant. There is likewise no dispute regarding the receipt 
and acceptance by respondent of these potatoes. Having accepted 
the potatoes, respondent is liable to complainant for the agreed 
purchase prices thereof, less provable damages resulting from 
any breach of contract by complainant. O’Donnell Fruit Com- 
pany v. Mercurio, 18 A.D. 1173. 


Respondent alleges in his answer that complainant breached 
the contract as to grade with respect to two lots of potatoes in- 
volved herein and identified by respondent’s Exhibit No. 1, at- 
tached to his answer, as being lots Nos. 687 and 692. Specifically, 
respondent in his answer alleges that “. . . complainant failed to 
deliver the ‘quality’ on two particular trailer load shipments 
dated as of August 20, 1962, and August 21, 1962, per my exhibit 
No. 1 attached which showed a failure to grade U.S. No. 1 due 
to decay and wet spots throughout each load...” While it is 
not entirely clear, it seems to be respondent’s position that the 
potatoes in question (lots Nos. 687 and 692) were to be U.S. No. 
1 grade at the time they were received by respondent’s customers. 


The burden of proving both the warranty and the breach, by a 
preponderance of the evidence, rests upon respondent as the 
moving party. In support of his position, respondent offers in 
evidence, and as Exhibit No. 1 to his verified answer, a statement 
addressed to respondent, dated August 25, 1962, and purporting 
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to come from Summer Bros., Inc., of Charleston, West Virginia. 
The statement is in the nature of an accounting and refers to 
Lots Nos. 687 and 692, with a notation at the bottom reading: 


“These potatoes ordered are not U.S. No. one’s and are to be 
on deferred billing; they arrived showing wet spots through- 
out the loads and were definitely not USONE’s due to decay 
and grade defects.” 


Respondent also relies upon Exhibit No. 1-B of the report of 
investigation as proof of the warranty of grade which accom- 
panied the sale of these two lots of potatoes. This exhibit is a 
paper having respondent’s letterhead at the top, followed by the 
statement “Confirmation of Sale,” and containing, beneath the 
date, the following printed matter: 


“Subject to grade inspection and acceptance by buyer. We 
have today sold for your account the following items:” 


In considering the evidence offered by respondent, we conclude 
that it fails to establish that complainant warranted these two 
lots of potatoes as U.S. No. 1 grade either to respondent or to 
respondent’s customers. Respondent apparently wishes us to 
interpret the word “buyer” in the printed matter on the confirma- 
tion of sale as meaning his buyer, and thus perhaps reach the op- 
posite conclusion. Aside from the fact, however, that respondent 
has already admitted in his answer that he is the buyer of these 
potatoes, we consider that the printed matter is entitled to very 
little weight as evidence in regard to this issue, since it is ap- 
parently intended to apply only in those cases where goods are 
sold for the account of some third party shipper. As to the state- 
ment of Summer Bros., we consider it probative only of the trans- 
action between that firm and respondent and has little or nothing 
to do with the transactions between complainant and respondent. 


Respondent in his answer resists complainant’s claim of $466.63 
for the bags, wire ties, and the cost of grading equipment used 
in connection with these potatoes, on the ground that these items 
are not perishable agricultural commodities and therefore are 
outside the jurisdiction of the act. We have considered this argu- 
ment in other cases and have held that where cans, containers, 
etc. are incidental and necessary to the merchandising of perish- 
able agricultural commodities, then they come within the scope 
of the act. Otoy Co. v. Tomatoes Packing Company, 14 A.D. 331; 
Piper v. Main Estates, 12 A.D. 1369. Accordingly, we conclude 
that this defense is without merit. 
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Respondent also resists complainant’s claim as to these same 
items on the ground that such items had been purchased from 
one A. E. Carpenter and not from complainant. As the party 
alleging these purchases by respondent from complainant, the 
burden rests upon complainant to establish such allegation by 
a preponderance of the evidence. In reviewing the evidence be- 
fore us, we are of the opinion that complainant has sustained 
this burden, and has established that he sold and delivered to 
respondent the supplies claimed in the formal complaint, plus 
rentals on the potato-grading machinery, for a total of $466.63. 


The last defense presented by respondent is accord and satis- 
faction, predicated on the fact that his check No. 1240, dated 
December 8, 1962, drawn in complainant’s favor for $864.47 and 
marked “Full and final settlement for Potatoes,” was cashed by 
complainant. In this connection, the record shows that complain- 
ant advised the Department of his receipt of the check and the 
Department asked respondent, in a letter dated January 28, 1963, 
whether the check might be cashed by complainant without preju- 
dice to his (complainant’s) further rights. Respondent, in a 
letter dated February 2 and addressed to the Department, re- 
sponded to the question as follows: 


“We ... authorize you to release our check No. 1240 to 
Mr. Joseph Kowinsky.” 


To establish an accord and satisfaction, payment must be offer- 
ed in full satisfaction of the demand. The tender must be accom- 
panied by acts and declarations amounting to express notice that 
the payment is conditional, and, if accepted, is received in full 
satisfaction of the claim. National Produce Distributors, Ince. v. 
Steward Produce Company, 21 A.D. 955. Complainant obviously 
did not understand, after being advised by the Department of 
the contents of respondent’s letter of February 2, that the check 
of December 8 was being tendered by respondent in full and final 
settlement of the parties’ differences arising out of these trans- 
actions. In reviewing the evidence and the circumstances, we 
reach the same conclusion as did complainant: that respondent 
by its letter of February 2 waived the conditions which had ac- 
companied the original tender of his check of December 8 and 
left complainant free to cash the check without prejudice to his 
further right to raise an issue as to the alleged balance. Ac- 
cordingly, we find no merit in respondent’s claim of accord and 
satisfaction. 
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Respondent owes complainant a balance of $1,075.08 in con- 
nection with the transactions involved herein. Respondent’s fail- 
ure to pay this balance to complainant is in violation of section 2 
of the act, for which reparation should be awarded, with interest. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $1,075.08, with interest thereon 
at the rate of 5 percent per annum, from September 1, 1962, 
until paid. 


Copies of this order shall be served on the parties. 


(No. 9164) 


ELDEN HUNT v. JULIEN E. DUTCHER. PACA Docket No. 9082. 
Decided June 26, 1964. 


Broker—Party in Interest—Untimely Assignment—Acceptance—Liability 


As complainant acted as broker in 6 of the transactions involving 8 lots of 
watermelons, complainant is not the proper party to maintain action 
as to these 6 transactions. Assignment by sellers to complainant were 
made more than 9 months after causes of action accrued and Depart- 
ment has no jurisdiction over these causes of action. The remaining 2 
lots were sold by complainant to respondent and respondent is liable 
for the purchase prices thereof. 


Complainant and respondent pro se. Mr. Frederick W. Woodley, Presiding 
Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
An informal complaint was filed September 12, 1962, and the 
formal complaint was filed February 26, 1963. Complainant seeks 
to recover reparation of $3,588.47, which is alleged to be the bal- 
ance of the total purchase price of eight lots of watermelons sold 
to respondent during the months of May, June and August 1962. 


A copy of the complaint was served upon respondent on March 
8, 1963, and respondent filed an answer on April 10, 1963. An 
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amendment to the answer was filed May 2, 1963. Respondent ad- 
mits owing $906.19 for three loads but alleges that the others 
were sent to him on consignment and most of the melons were 
dumped. 


A copy of the Department’s report of investigation was served 
upon respondent on May 25, 1963. A copy of the answer, the 
amendment, and the report of investigation were served upon 
complainant on May 28, 1963. 


Neither party requested an oral hearing so the shortened 
method of procedure was followed pursuant to section 47.20 of 
the rules of practice (7 CFR 47.20). Complainant did not file 
an opening statement and respondent did not file an answering 
statement. 


FINDINGS OF FACT 


1. Complainant, Elden Hunt, is an individual whose address 
is 559 N. E. 81st Street, Miami, Florida. 


2. Respondent is an individual, Julien E. Dutcher, doing busi- 
ness as J. E. Dutcher and also as Scanlon Fruit Market, whose 
address is Route No. 1, Box 405, Cloquet, Minnesota. At the time 
of the transactions involved herein, respondent was licensed 
under the act. 


3. On or about May 25, 1962, in the course of interstate com- 
merce, complainant, as broker, negotiated the sale by S. Otis 
Sullivan, Raymondville, Texas, to respondent of 5,333 Texas 
Sugar Baby watermelons, 7 pound average, weighing 37,330 
pounds, at 19 cents per melon, delivered Cloquet, Minnesota. The 
melons were shipped by truck from Raymondville, Texas, on 
May 22 and they were received and accepted by respondent on 
May 26. The price was reduced to $4 per hundredweight and 
subsequently to $1,110. No part of the final adjusted price has 
been paid by respondent to complainant or the shipper. 


4. On or about June 5, 1962, in the course of interstate com- 
merce, complainant, as broker, negotiated the sale by S. Otis 
Sullivan to respondent of 39,590 pounds of Sugar Baby water- 
melons, 5 to 714 pounds average, at $1.60 per hundredweight, de- 
livered Cloquet, Minnesota. These melons were shipped from 
Raymondville, Texas, on May 29 and were received and accepted 
by respondent at Cloquet, Minnesota, on or about June 6. The 
price was subsequently adjusted to $555. No part of this amount 
has been paid by respondent to complainant or the shipper. 
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5. On or about June 25, 1962, in the course of interstate com- 
merce, complainant, as broker, negotiated the sale by H. C. Neel, 
Greenwood, Florida, to respondent of 37,000 pounds of water- 
melons, mainly 25 to 31 pounds per melon, at $3.25 per hundred 
weight, delivered Cloquet, Minnesota, or a total price of $1,202.50. 
The melons were shipped by truck from Greenwood, Florida, on 
June 23 and were received and accepted by respondent at Cloquet 
on June 26. Respondent paid the trucking charges of $558.87 and 
advanced to the driver $100, leaving a balance due of $543.63. No 
part of this balance has been paid to complainant or the shipper. 


6. On or about June 26, 1962, in the course of interstate com- 
merce, complainant sold to respondent 220 watermelons, weigh- 
ing 4,840 pounds, at 66 cents per melon, or a total of $145.20, 
delivered Cloquet, Minnesota. The melons were shipped by truck 
from Graceville, Florida, on June 23, and were received and ac- 
cepted by respondent at Cloquet on June 27. Respondent has paid 
no part of the purchase price to complainant. 


7. On or about June 30, 1962, in the course of interstate com- 
merce, complainant, as broker, negotiated the sale by H. C. Neel 
to respondent of 18,326 pounds of watermelons at $3 per hundred- 
weight, delivered Cloquet, Minnesota, or a total price of $549.77. 
The melons were shipped by truck from Greenwood, Florida, on 
June 27 and were received a: accepted by respondent at Cloquet 
on July 1. Respondent has paid no part of the purchase price to 
complainant or the shipper. 


8. On or about August 11, 1962, in the course of interstate com- 
merce, complainant, as broker, negotiated the sale by Lee Lewis, 
Jacksonville, Texas, to respondent of 12,275 pounds of water- 
melons at $2.25 per hundredweight, delivered Isanti, Minnesota, 
or a total price of $276.19. The watermelons were shipped by 
truck from Jacksonville, Texas, on August 9, 1962, and were re- 
ceived and accepted by respondent at Cloquet on or about August 
11. Respondent has not paid the purchase price of any part there- 
of to complainant or the shipper. 


9. On or about August 14, 1962, in the course of interstate 
commerce, complainant, as broker, negotiated the sale by W. T. 
Riggs, Muscatine, Iowa, to respondent of 620 watermelons, weigh- 
ing 14,830 pounds, at $2.25 per hundredweight, delivered Cloquet, 
or a total price of $333.68. The melons were shipped by truck 
from Muscatine, Iowa, on August 13, 1962, and were received 
and accepted by respondent at Cloquet on August 15. Respondent 








HUNT v. DUTCHER 725 
Cite as 23 A.D. 722 


has paid no part of the purchase price to complainant or the 
shipper. 


10. On or about August 17, 1962, in the course of interstate 
commerce, complainant sold to respondent 300 watermelons at 25 
cents each, delivered Cloquet, Minnesota, or a total price of $75. 
The melons were shipped by truck from Cave City, Arkansas, on 
August 13, and were received and accepted by respondent at 
Cloquet, Minnesota, on August 17, 1962. Respondent has paid 
no part of the purchase price to complainant. 


11. The informal complaint was filed September 12, 1962, 
which was within 9 months after the causes of action accrued. 


CONCLUSIONS 


Complainant alleged in paragraph 4 of the verified formal com- 
plaint that he sold the eight lots of watermelons to respondent. 
In paragraph 5, it is alleged that complainant, as broker, nego- 
tiated such sales for the shippers, S. Otis Sullivan, H. C. Neel, 
Lee Lewis and W. T. Riggs. In paragraph 6, complainant alleged 
that he shipped to respondent the two lots set forth in Finding 
of Fact Nos. 6 and 10, and the sellers shipped the other six lots. 


The principal question presented in this proceeding, even 
though not raised by respondent, is whether complainant is the 
proper party to institute and maintain a suit with respect to all 
the transactions involved herein. The complainant in a repara- 
tion proceeding under the act must be a real party in interest as 
recognized by established legal principles. Anonymous Decision, 
PACA Docket No. 6329, 15 A.D. 51. Ordinarily, a broker may 
not maintain an action on a contract which he negotiated for his 
principal against the other party to the contract, unless the broker 
has acquired a special interest which confers upon him the right 
to sue. Charles R. Allen, Inc. v. E. E. Willard, 15 A.D. 388. 


The evidence in this proceeding consists of the verified formal 
complaint and attached exhibits, and the report of investigation 
prepared by the Department. The answer and the amendment 
thereto were not verified. The numerous documents attached to 
the formal complaint include copies of invoices sent by complain- 
ant in connection with the eight sales and also broker’s standard 
memoranda of sale as to the transactions set forth in Findings 
of Fact Nos. 3, 4, 5, 7 and 8. Each memorandum is signed by 
complainant as broker, and shows the melons as sold to J. E. 
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Dutcher or one of his trade names, and sold for the account of 
one of the named shippers. As to these five shipments it is clear 
that complainant acted solely as broker in negotiating contracts 
between respondent and sellers whose names were disclosed to 
respondent. Although the evidence does not indicate whether a 
memorandum of sale was also issued by complainant as to the 
transaction set forth in Finding of Fact No. 9, complainant 
alleged in the complaint that he acted as broker for Riggs. It is 
concluded that complainant was merely the broker in these six 
transactions and, therefore, had no right to institute or maintain 
these actions. 


It should be mentioned that at the outset of the proceeding, 
complainant indicated that he would file an amendment to the 
complaint to the effect that the interests of the sellers had been 
assigned to him, together with the assignments. Although no 
amendment was filed, the Department did receive two documents 
entitled “Assignment of Interest,’’ one of which is dated August 
20, 1963, and signed for H. C. Neel by Robert Saunders, Book- 
keeper, and the other is dated July 10, 1963, for Elden Hunt Com- 
pany by W. T. Riggs. Since these purported assignments were 
made more than nine months after the claimed causes of action 
accrued, the Department has no jurisdiction over such causes of 
action. L. T. Malone Co. v. Chas. P. Tatt, 19 A.D. 770. 


The evidence establishes that the other two lots of watermelons 
(Findings of Fact Nos. 6 and 10) were sold and delivered to re- 
spondent by complainant, and respondent accepted them. Com- 
plainant alleged that the melons were in accordance with the 
contracts. Having accepted these lots, respondent is liable for 
the total purchase price thereof, less the damages, if any, sus- 
tained by respondent by reason of any breach of contract on the 
part of complainant. The burden of proving such breach and the 
resulting damages rests upon respondent. Since respondent has 
submitted no evidence whatever in this proceeding and there is 
nothing in the report of investigation as to any breach by com- 
plainant in connection with these two shipments, it is concluded 
that respondent is liable to complainant for the purchase price 
of $145.20 on the melons sold June 26 and $75 on the melons sold 
August 17. 


The failure of respondent to pay to complainant the total sum 
of $220.20 is in violation of section 2 of the act. Reparation 
should be awarded complainant in that amount, with interest. 


rn 
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ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $220.20, with interest thereon 
at the rate of 5 percent per annum from September 1, 1962, until 
paid. 


The facts and circumstances shall be published. 


Copies of this order shall be served upon the parties. 


DISMISSAL—SETTLEMENT BETWEEN PARTIES 
Orders issued by Thomas J. Flavin, Judicial Officer 
(No. 9165) 


GEORGE W. REAVES, JR. v. W. R. WILSON & SONS COOPERATIVE 
Assoc. PACA Docket No. 9425. Dismissed June 1, 1964. 


(No. 9166) 


BLISS PRODUCE COMPANY v. L. R. WAIT & SON. PACA Docket 
No. 9385. Dismissed June 8, 1964. 


(No. 9167) 


YorK BROKERS, INC., v W. R. WILSON & SONS COOPERA1IVE ASSOC. 
PACA Docket No. 9460. Dismissed June 10, 1964. 


(No. 9168) 


SENECA GRAPE JUICE CorP. v. STEVENSON PIE COMPANY, INC., 
DUVERNOY BAKERIES, DUVERNOY BAKERIES, INC. and DUVERNOY 
& Sons, INc. PACA Docket No. 9286. Dismissed June 25, 1964. 
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(No. 9169) 


J. SEGARI & COMPANY v. ANTHONY CAPITANO. PACA Docket No. 
9483. Dismissed June 30, 1964. 


DISMISSAL—WITHDRAWAL OF COMPLAINT 
(No. 9170) 
WEsT CoASsT TOMATO Co. v. MorEY S. YOUNG. PACA Docket No. 


9356. Dismissed June 1, 1964, by Thomas J. Flavin, Judicial 
Officer. 


DISMISSAL—WITHDRAWAL OF REMAINING DISPUTED AMOUNT 
(No. 9171) 


S. J. WESSELLS v. S. Boova & Co. PACA Docket No. 9342. Dis- 
missed June 30, 1964, by Thomas J. Flavin, Judicial Officer. 


PRIOR ORDER VACATED—PENDING ISSUANCE OF FURTHER ORDER 
(No. 9172) 


JOSEPH DESCHENE v. POTATO SERVICE. PACA Docket No. 9420. 
Useder issued June 1, 1964, by Thomas J. Flavin, Judicial Officer. 


REPARATION AWARDED—ADMISSION OF LIABILITY 


(No. 9173) 


VAUGHN-GRIFFIN PACKING COMPANY v. RALPH E. ELSBERRY. 
PACA Docket No. 9476. Reparation of $731.65 with 5 percent 
interest from January 1, 1964, awarded complainant against 
respondent in order issued June 23, 1964, by Thomas J. Flavin, 
Judicial Officer. 
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REPARATION AWARDED—DEFAULT ORDER 
Orders issued by Thomas J. Flavin, Judicial Officer 
(No. 9174) 


TRIPLE S PRODUCE Co. v. OAKS PRODUCE COMPANY. PACA Docket 
No. 9434. Reparation of $901.21 with 5 percent interest 
from December 1, 1963, awarded complainant against re- 
spondent in order issued June 1, 1964. 


(No. 9175) 


BILL BORCHARDT Co. v. KELLY & WEATHERINGTON, INC. PACA 
Docket No. 9453. Reparation of $787.81 with 5 percent interest 
from February 1, 1964, awarded complainant against respond- 
ent in order issued June 4, 1964. 


(No. 9176) 


CONNECTICUT POTATO FARMERS CO-OPERATIVE ASS’N. v. E. D. 
ASLAN PRODUCE Co., INc. PACA Docket No. 9427. Reparation 
of $754 with 5 percent interest from February 1, 1964, awarded 
complainant against respondent in order issued June 5, 1964. 


(No. 9177) 


F. C. ForRD BROKERAGE CO. v. WILLIAM K. BOLDMAN PRODUCE. 
PACA Docket No. 9431. Reparation of $414.75 with 5 percent 
interest from August 1, 1963, awarded complainant against 
respondent in order issued June 5, 1964. 


(No. 9178) 


GILMORE PRODUCE COMPANY v. KELLY & WEATHERINGTON, INC. 
PACA Docket No. 9452. Reparation of $4,845 with 5 percent 
interest from March 1, 1964, awarded complainant against 
respondent in order issued June 5, 1964. 
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(No. 9179) 


APACHE DISTRIBUTORS v. CRISPO BROos., INC. PACA Docket No. 
9457. Reparation of $3,491.84 with 5 percent interest from 
June 1, 1963, awarded complainant against respondent in order 
issued June 8, 1964. 


(No. 9180) 


R. F. TAPLETT FRUIT & COLD STORAGE Co. v. DAVE COOK PRODUCE. 
PACA Docket No. 9461. Reparation of $3,546.10 with 5 percent 
interest from September 1, 1963, awarded complainant against 
respondent in order issued June 10, 1964. 


(No. 9181) 


JAMES Russo & Bros. v. SAM BarRsI Sons, INc. PACA Docket No. 
9458. Reparation of $3,558.55 with 5 percent interest from 
February 1, 1964, awarded complainant against respondent in 
order issued June 18, 1964. 


(No. 9182) 


JOE MCNAIR v. Roy PIGG PropucE. PACA Docket No. 9468. Rep- 
aration of $308 with 5 percent interest from August 1, 1963, 
awarded complainant against respondent in order issued June 
18, 1964. 


(No. 9183) 


S. E. JOHNSON COMPANY v. JAMES J. AIELLO. PACA Docket No. 
9467. Reparation of $885 with 5 percent interest from Decem- 
ber 1, 1963, awarded complainant against réspondent in order 

issued June 19, 1964. 





Th 
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(No. 9184) 


THE A. E. ALBERT & SONS, INC. v. DELUXE FooD PRODUCTS Co. 
PACA Docket No. 9473. Reparation of $790 with 5 percent 
interest from May 1, 1963, awarded complainant against re- 
spondent in order issued June 23, 1964. 


(No. 9185) 


SANTANNA BANANA COMPANY, INC., v. SOUTH SIDE FRUIT MAR- 
KET. PACA Docket No. 9477. Reparation of $975 with 5 per- 
cent interest from October 1, 1963, awarded complainant 
against respondent in order issued June 23, 1964. 


(No. 9186) 


DAVID GOLDSAMT, v. W. R. WILSON & SONS COOPERATIVE ASSN. 
PACA Docket No. 9479. Reparation of $800.10 with 5 percent 
interest from July 1, 1963, awarded complainant against re- 
spondent in order issued June 25, 1964. 


(No. 9187) 


CAITO & SONS v. MAINWAY PRODUCE MARKET. PACA Docket No. 
9471. Reparation of $298.75 with 5 percent interest from Oc- 
tober 1, 1963, awarded complainant against respondent in order 
issued June 26, 1964. 


(No. 9188) 


LONG ISLAND PRODUCE & FERTILIZER Co., INC. v. E. D. ASLAN 
PRODUCE Co., Inc. PACA Docket No. 9465. Reparation of $772 
with 5 percent interest from December 1, 1963, awarded com- 
plainant against respondent in order issued June 26, 1964. 
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(No. 9189) 


SEALD-SWEET SALES, INC. v. JAMES J. AIELLO. PACA Docket No. 
9475. Reparation of $1,466.50 with 5 percent interest from 
January 1, 1964, awarded complainant against respondent in 
order issued June 26, 1964. 


(No. 9190) 


Bos ALLEN VEGETABLE COMPANY v. F & J GROWERS & PACKERS. 
PACA Docket No. 9482. Reparation of $828.20 with 5 percent 
interest from May 1, 1963, awarded complainant against re- 
spondent in order issued June 30, 1964. 


(No. 9191) 


CURTICE-BURNS, INC. v. SUSQUEHANNA FROZEN FOOD CENTERS, 
Inc. PACA Docket No. 9488. Reparation of $890.68 with 5 
percent interest from September 1, 1963, awarded complainant 
against respondent in order issued June 30, 1964. 


(No. 9192) 


C. J. GOODSELL v. MARCUM PRODUCE. PACA Docket No. 9469. 
Reparation of $290 with 5 percent interest from January 1, 
1964, awarded complainant against respondent in order issued 
June 30, 1964. 


(No. 9193) 


L. ToRN & SON v. JOHN MINAIDIS. PACA Docket No. 9478. Rep- 

aration of $1,253.02 with 5 percent interest from August 1, 
1963, awarded complainant against respondent in order issued 
June 30, 1964. 
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(No. 9194) 


NOLAND Bros. v. TOM ARMSTRONG. PACA Docket No. 9484. 
Reparation of $252.50 with 5 percent interest from December 
1, 1963, awarded complainant against respondent in order 
issued June 30, 1964. 


(No. 9195) 


WILLOBEE PRODUCE, INC. v. BOLER FRUIT & VEGETABLE COMPANY. 
PACA Docket No. 9493. Reparation of $712.50 with 5 percent 
interest from March 1, 1964, awarded complainant against re- 
spondent in order issued June 30, 1964. 


(No. 9196) 


THE G. FAVA FRUIT COMPANY v. PAPPAS BrRos., INC. PACA 
Docket No. 9492. Reparation of $201.25 with 5 percent interest 
from October 1, 1963, awarded complainant against respondent 
in order issued June 30, 1964. 


(No. 9197) 


INDIANAPOLIS FRUIT COMPANY, INC. v. MAINWAY PRODUCE MAR- 
KET. PACA Docket No. 9390. Reparation of $2,076.90 with 5 
percent interest from October 1, 1963, awarded complainant 
against respondent in order issued June 30, 1964. 


STAY ORDER—PENDING ISSUANCE OF FURTHER ORDER 
(No. 9198) 


BAROSSO-KELLY v. M. LAPIDUS & SONS. PACA Docket No. 8906. 
Order issued June 8, 1964, by Thomas J. Flavin, Judicial 


Officer. 
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COURT DECISION 


UNITED STATES v. EUGENE V. WEHRHEIM AND CLINTON PETERSON 
d/b/a WEHRHEIM-PETERSON SALES PAVILION. Decided June 9, 
1964. 


UNITED STATES COURT OF APPEALS 
FOR THE EIGHTH CIRCUIT 


No. 17,490 


APPEAL FROM THE UNITED STATES DISTRICT COURT FOR THE 
NORTHERN DISTRICT OF IOWA. 


Before VOGEL, MATTHES and BLACKMUN, Circuit Judges. 


VOGEL, Circuit Judge. 


The United States brought this action under § 303 of the Pack- 
ers and Stockyards Act, 42 Stat. 159, as amended, 7 U.S.C.A. 
§§ 181, et seq., to recover civil penalties because of defendants- 
appellees’ operations as a market agency without registration 
under the Act. The case was submitted to the District Court on 
a stipulation of facts. The District Court granted summary 
judgment to the defendants, holding that the defendants’ failure 
to furnish the bond required by the Act could not form a basis 
for the administrative refusal to accept defendant’s registration. 


7 U.S.C.A. § 201 (c) of the Packers and Stockyards Act pro- 
vides: 


“The term ‘market agency’ means any person engaged in 
the business of (1) buying or selling in commerce livestock 
on a commission basis or (2) furnishing stockyard services ;” 


7 U.S.C.A. § 203, “Registration of stockyard dealer or market 
agency; penalty for failure to register’, provides: 


eat cob AG tod 


ae 








UNITED STATES v. EUGENE V. WEHRHEIM et al. 735 
Cite as 23 A.D. 734 


“After the expiration of thirty days after the Secretary 
has given public notice that any stockyard is within the defi- 
nition of section 202 of this title by posting copies of such 
notice in the stockyard, no person shall carry on the business 
of a market agency or dealer at such stockyard unless he has 
registered with the Secretary under such rules and regula- 
tions as the Secretary may prescribe, his name and address, 
the character of business in which he is engaged, and the 
kinds of stockyard services, if any, which he furnishes at 
such stockyard. Every other person operating as a market 
agency or dealer as defined in section 201 of this title may be 
required to register in such manner as the Secretary may 
prescribe. Whoever violates the provisions of this section 
shall be liable to a penalty of not more than $500 for each 
such offense and not more than $25 for each day it continues, 
which shall accrue to the United States and may be recovered 
in a civil action brought by the United States.” (Emphasis 
supplied.) 


7 U.S.C.A. § 204 specifically provides: 


“§$ 204. Bond and suspension of registrant 


“On and after July 12, 1943 the Secretary may require 
reasonable bonds from every market agency and dealer, un- 
der such rules and regulations as he may prescribe, to secure 
the performance of their obligations, and whenever, after due 
notice and hearing, the Secretary finds any registrant is in- 
solvent or has violated any provisions of this chapter he may 
issue an order suspending such registrant for a reasonable 
specified period. Such order of suspension shall take effect 
within not less than five days, unless suspended or modified 
or set aside by the Secretary or a court of competent juris- 
diction.” (Emphasis supplied.) 


7 U.S.C.A. § 228 also gives the Secretary authority to 
“* * * make such rules, regulations, and orders as may be 
necessary to carry out the provisions of this chapter * * *.” 


The Secretary has promulgated regulations requiring that any 
person operating or desiring to operate as a market agency shall 
apply for registration on forms supplied by the Director or Dis- 
trict Supervisor, such forms to contain the information required 
therein and concurrently with such application forms shall file 
a bond. 9 C.F.R. § 201.10(a), § 201.29. 
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“§ 201.10 Requirements and procedures. 


“(a) Every person operating or desiring to operate as a 
market agency or dealer as defined in section 301 [7 U.S.C.A. 
§ 201] of the act shall apply for registration under the act 
by filing, on forms which will be supplied by the Director or 
any District Supervisor on request, a properly executed appli- 
cation containing all the information required by such forms, 
and shall, concurrently with the filing of such application, 
file the bond required in §201.29. * * *” (Emphasis sup- 
plied.) 

“$ 201.29 Market agencies and dealers to file on or before 
commencing operations. 


“Every market agency and dealer, except packer buyers reg- 
istered as dealers to purchase livestock for slaughter only, 
shall, on or before the date of commencement of operations, 
execute and thereafter maintain, or cause to be executed and 
thereafter maintained, a reasonable bond, to a suitable trus- 
tee, to secure the performance of obligations incurred as such 
market agency or dealer: * * *” (Emphasis supplied.) 


The facts, based on a stipulation between the parties, indicated 
the following: 


1. V. H. Wehrheim operated the premises as a market agency 
from 1939 until his death December 28, 1959. 


2. The premises occupied and operated by V. H. Wehrheim 
were posted by notice on May 19, 1959. Following V. H. Wehr- 
heim’s death his executors continued the business until July 1, 
1960. The premises were not de-posted thereafter but stood va- 
cant until they were leased by the defendants herein. 


3. The defendants did not purchase or continue the business 
of V. H. Wehrheim but operated a new business. 


4. Defendants commenced holding sales on February 11, 1961, 
and held sales a total of 37 days including February 11 and 18, 
1961. 


5. The Packers and Stockyards Division advised the defendants 
by letter dated February 23, 1961, that defendants were within 
the provisions of the Act and were required to register and pro- 
vide bond. They were advised of the amount and form of the 
bond required and were furnished with application for registra- 
tion Form PS-116 and otherwise informed as to filing tariff of 
charges, etc. 
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6. Thereafter defendants filed tariff and completed application 
for registration Form PS—116 but failed in their efforts to secure 
and file a $20,000 bond as required by the Packers and Stock- 
yards Division. 


7. On August 21, 1961, the Packers and Stockyards Division 
notified the defendants to cease operations. Nevertheless, de- 
fendants conducted sales on two business days thereafter, August 
26, 1961, and September 2, 1961. 


8. On December 15, 1961, the defendants, after having been 
turned down by some ten bonding companies, were successful 
in obtaining as an indemnitor the mother of one of the defendants 
who consented to so act for consideration to her of $10 per week. 
Bond was accordingly acquired and filed. 


9. The average volume of sales of the defendants for the 37 
days of operation in which they had operated without bond was 
$15,000 per sale day. 


On December 11, 1961, the United States commenced this ac- 
tion, seeking the civil penalty provided for under 7 U.S.C.A. § 203 
and an injunction against the further conduct of business with- 
out registration. The prayer for injunctive relief was withdrawn 
after the defendants obtained a bond on December 15, 1961, thus, 
completing registration. The case was submitted to the District 
Court under Rule 56 of the Federal Rules of Civil Procedure, 28 
U.S.C.A., asking for summary judgment upon the agreed state- 
ments of facts. The District Court held: 


_1. Defendants operated a market agency. 


2. Defendants were required to register “by reason of the 
notice sent to them that they should register”. 


3. Defendants did register. 
4. Filing of bond is not a necessary part of registration. 


The court was of the opinion that § 304, 7 U.S.C.A. § 204, pro- 
viding that a “registrant”? may be suspended for any violation 
of the Act prescribes an adequate penalty for failure to furnish 
a bond and that the Secretary could not and did not make the 
furnishing of a bond such a part of registration as to subject 
defendants to the penalties of § 303, 7 U.S.C.A. § 203. This ap- 
peal followed. 


This case involves statutory interpretation of those portions 
of the Packers and Stockyards Act to which reference has been 
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made. The District Court and counsel for the parties advise that 
this is a case of first impression and that they have been unable 
to find helpful decisions construing the Packers and Stockyards 
Act in these particulars.! The basic question seems to be whether 
or not the Secretary of Agriculture is required to register a 
market agency which has not fulfilled the bonding requirements 
of the Act and as detailed in the regulations. 


We think the District Court was in error; that the defendants 
did not properly complete registration when they failed to file 
the required bond, and that they were therefore subject to the 
penalties provided by 7 U.S.C.A. § 203. The defendants, claim- 
ing that they did everything required for registration, argue that 
the requirements of registration under 7 US.C.A. § 203 are 
limited to supplying the specified information, “his name and ad- 
dress, the character of business in which he is engaged, and the 
kinds of stockyards services, if any, which he furnishes at such 
stockyard”, and that the word “register” cannot be understood 
to mean anything more. We disagree. Inasmuch as defendants 
were not operating a “posted”? market agency, it is the second 
sentence of 7 U.S.C.A. § 203 which is applicable. It provides: 


“* * * Every other person operating as a market agency 
or dealer as defined in section 201 of this title may be re- 
quired to register in such manner as the Secretary may pre- 
scribe.” (Emphasis supplied.) 


The defendants were such market agency and were required to 
register and were so notified by the Packers and Stockyards Divi- 
sion by letter dated February 23, 1961. The defendants possessed 
no basic or inherent right to operate. To function as a market 
agency they had to first satisfy the legal preliminaries contained 
in the statute and regulations. 7 U.S.C.A. § 204 provides that 
the Secretary “may require reasonable bonds from every market 
agency and dealer, under such rules and regulations as he may 
prescribe, to secure the performance of their obligations * * *.” 
The Secretary’s regulations, 9 C.F.R. § 201.10 (a) and § 201.29 
are in specific compliance with the authority granted by 7 U.S.C.A. 
§ 204. The statute provides for registration “under such rules 
and regulations as the Secretary may prescribe” and “in such 


1 But see Judge Woodrough’s statement for this court in Hartford Accident & Indemnity 
Co. v Baldwin, 8 Cir., 1958, 262 F.2d 202, 203: 
“* * * In order to complete his qualifications to buy and sell as a dealer at the federally 
regulated public yards, he was required to give a bond to secure payment for the cattle he 
bought there and he executed the bond here in suit to comply with that requirement.” 
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manner as the Secretary may prescribe’. 7 U.S.C.A. § 228 is 
additional authority for the Secretary’s promulgation of rules 
and regulations necessary to carry out the provisions of the law. 
American Trucking Assns. v. United States, 1953, 344 U.S. 298, 
73 S.Ct. 307, 97 L.Ed. 337, held similar language in the Inter- 
state Commerce Act to justify regulations for which there was 
no specific statutory authority on the ground that the practices 
at which the regulations were directed violated the policy, al- 
though not the letter, of the Act. 

Here the Secretary’s regulation requiring that an application 
for registration be accompanied by a bond in an amount specified 
had Congressional grounding in the statute. It was directed 
against the evil of a market agency operating without bond, 
whereby the public welfare might be jeopardized, plainly a viola- 
tion of the spirit of the Act. Acceptance of the District Court’s 
holding to the effect that a market agency was entitled as a matter 
of right to be registered, despite its refusal or inability to furnish 
the bond required by the regulation, would mean that an applicant 
could, without demonstrating his compliance with the Act, and 
without furnishing the required security, obtain a license to oper- 
ate and thus subject livestock producers to financial hazard while 
he debated over the bonding requirements of the statute and 
regulations. The requirement of a bond as a safeguard in the 
operation of market agencies is a reasonable and necessary pro- 
vision. It protects the public in its dealings with market agen- 
cies and lends to the stabilization of the livestock marketing in- 
dustry. We believe Congress had this specifically in mind in the 
passage of 7 U.S.C.A. § 204, supra, and that the Secretary, in 
refusing to register the defendants without the concurrent filing 
of the bond required by his regulations, was merely carrying out 
Congressional intent. We conclude that the purposes of the Act 
would be defeated by any other interpretation and that the neces- 
sity for the statutory provision with reference to bonds and the 
Secretary’s regulations are amply justified. Authorities relied 
on by the defendants to give partial support to the District 
Court’s conclusion deal with criminal prosecutions and raise no 
bar to the enforcement of the civil penalties provided for in the 
Packers and Stockyards Act. 

This case is reversed and remanded to the District Court with 
instructions to enter judgment in favor of the United States 
for such amounts as the District Court shall in its discretion 
determine to be reasonably proper, not exceeding the maximums 
fixed by the statute. 





